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(Whereupon, the following morning trial proceedings 

were had on the 22nd day of October, 2013, to wit:) 

THE COURT: We're on the record, we're outside the 

presence of the jury, we had some exhibits that we needed 

to admit from yesterday. 

MR. JENNINGS: Defendants offer Exhibit 89 and 189 

from the Stopschinski testimony. These are the actual ones 

that were discussed. 

MR. BAKER: As we understand, the PowerPoints are 

being entered as court exhibits, not as exhibits to the 

jury. 

THE COURT: Yes. 

MR. JENNINGS: I can substitute the actual 

documents, but these are actually the. 

THE COURT: if you have certain, but I haven't 

allowed any of the entire. This is his PowerPoint 

presentation? 

MR. JENNINGS: Yes, ma'am. But it was taken from 

the actual photographs and data printouts. 

THE COURT: if you want to delete the reference to 

his testimony, then I would allow that as an exhibit. 

MR. BAKER: We just have to look and see whatever 

he pulls out. 

MR. ESDALE: There is markings and things like that 

on there, Judge. 
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MR. JENNINGS: There really aren't. They're data 

printouts. 

MR. BAKER: All the PowerPoints that have been 

related to everyone's testimony, we don't let them go back, 

we admit them as court exhibits. 

THE COURT: Did any of the other PowerPoints have 

test results in it? 

MR. BAKER: Yes, ma'am. Mr. Barr's had test 

results in it. 

MR. JENNINGS: These are photographs and diagrams. 

I'm not sure, frankly, what has been done with the others. 

THE COURT: Let me look at it, because if I allow 

these photographs and et cetera, then I will go back on the 

other PowerPoints. Because I think all the other 

PowerPoints I admitted just as a court's exhibit. 

MR. JENNINGS: The cover sheet we can delete. 

THE COURT: isn't is there also summaries of his 

testimony in here? 

MR. JENNINGS: No, ma'am. There is just data 

printouts and photographs and that kind of thing. 

THE COURT: Okay. 

MR. JENNINGS: And we have videos that are being 

copied now that we would like to submit on the supplemental 

basis because he described those in his testimony. 

THE COURT: As a court's exhibit? 
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MR. JENNINGS: No, ma'am, as an exhibit to go to 

the jury. 

THE COURT: is it just going to be duplicative of 

what he said on the stand? I'm not going to allow -- 

MR. JENNINGS: It doesn't have it. They're just 

the videos of the tests that he performed. 

THE COURT: Okay. Okay. I will look at it and I 

will decide, whatever I do with one, I will do with all of 

them. 

MR. BAKER: No objection to 89. 

THE COURT: No objection to 89. Okay. The court 

will admit Defendants' Exhibit No. 89, and it is reserving 

189. 

MR. ESDALE: We have 7244 and 7245. 

MR. JENNINGS: I don't have any objection to these. 

These are the same kinds of things that I'm offering with 

respect to Mr. Stopschinski. 

MR. ESDALE: what I was going to say is if Mr. 

Stopschinski's comes in, I think 7244 is the police officer 

diagram that has been in. It is -- there is another version 

of that admitted, so it could be cumulative. But then there 

is this, which is Mr. Stopschinski's measurements. But 

again, we just offer those at this time as court's exhibits 

depending on whether the court allows the PowerPoints. 

THE COURT: is this already into evidence? 
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MR. ESDALE: There is a different version of it, 

your Honor. 

THE COURT: Does it have the markings on it. 

MR. ESDALE: It has some of the markings, but it is 

a different one. That has the highlighted 67 feet and the 

36 feet. I think the other one is more highlighting the 

tire marks as described by the police officer. 

THE COURT: And if I understand, you only want 

those in if I allow any of Mr. Stopschinski's in? 

MR. ESDALE: Yes, ma'am. 

MR. JENNINGS: And my only concern about this, 

Judge, it says Stopschinski's measurements. These are not 

created by Stopschinski. This is the plaintiffs' rendering. 

THE COURT: How is it produced? is it in your 

documents here? 

MR. JENNINGS: No, ma'am. 

MR. ESDALE: This was the scene diagram that was 

produced to us. Now, that is something we added. These are 

actually Stopschinski's measurements. 

THE COURT: if I do allow these in, again, I don't 

want any commentary from anybody, if I do allow this in 

with this, then I want this redacted out. 

MR. ESDALE: Okay. 

THE COURT: Then, Counsel, with regard to the 

request yesterday to strike the deposition, or pardon me, 
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the video deposition of Ms. Reech, I went through yesterday. 

And, again, I initially thought that this was one of the 

ones that Mr. Barr had specifically referenced in his 

report. I went back through Mr. Barr's report last night to 

look at the different incidents. I counted on his report 

that there were -- of the -- I think there were 47 or 46, 

however many he had listed. 

MR. CLARK: It is in the 40s, in that vicinity. 

THE COURT: Of that number, 14 of his descriptions 

mentioned mats in some way, shape or form, that of those 14, 

on two of them he relied simply on the statements of the 

driver either in a NHTSA report or a deposition testimony, 

seven of them he relied solely on the NHTSA statements by 

the driver's made by NHTSA. One of them, mats weren't 

mentioned in any way, shape or form, if I remember correct. 

No, I take that back. NHTSA was mentioned -- never mind. 

So there is another one that he referenced on the NHTSA 

report. 

And then so -- and then on a couple of them, he 

relied upon what appeared to be me to be third-party 

confirmations or third-party reports, one of them he relied 

upon a document, the bates number at all, P-S-P-O-M were the 

initial bate stamp numbers. Then one of them he just makes 

no reference whatsoever. So my point of breaking that down 

to you is it looks like in the majority of these cases the 
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only thing there were two of that he had what appeared to be 

some sort of third-party report, that he relied simply upon 

the statements of the driver. There was an allegation that 

mats were involved, and it looked like he was simply relying 

on the statements of the driver. 

I specifically looked at the other four that I 

allowed into evidence. But those other four, on one of 

them, I think it was Heinrich, he relied upon deposition 

testimony. And there were statements made to NHTSA. On two 

other ones, Pries-Morrison and Lambert, I think it was, he 

relied simply upon plaintiffs' statements about no 

involvement of the mat. Then on van Alfen, he doesn't 

reference anything for the basis of his testimony. 

I then went back and looked at what was given to me 

yesterday as a court's exhibit to look at the NHTSA 

statement, because I wanted to compare what Mr. Barr was 

looking at on the NHTSA statement and what was said in the 

NHTSA statement and compare it. Just happened to be that 

Ms. Reech's NHTSA statement were in here. And in comparing 

the language, she very clearly in here and in her 

deposition, even though there was an allegation there was 

mat involvement, testified that there wasn't mat 

involvement. 

So long and short of it, in looking at the analysis 

that Mr. Barr did, and I did go back and look at his report, 
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and it looked like he was limiting it to just to Camrys. So 

I don't think there is any indication to me from the record 

that he specifically excluded the Reech testimony. And then 

going through the same sort of analysis that Mr. Barr did, I 

am going to allow the Reech statement in. And I realize 

this all came up because of me in the first place not 

realizing. And I had not done the additional analysis that 

I have now done. 

So I'm going to deny your motion to strike Reech. 

MR. TAWWATER: Thank you, your Honor. 

THE COURT: Counsel, is there anything else that we 

need to bring up before we start? 

MR. ESDALE: I think we're good, your Honor, 

(whereupon, the jury enters the courtroom.) 

THE COURT: we're back on the record in Case No. 

CJ-2008-7969. Members of the jury are present as well as 

counsel and their clients. And Mr. walker, is still on the 

stand. Sir, you're still under oath. 

And, Mr. Baker, you may continue your cross-exam. 

MR. BAKER: Thank you. 

JAMES WALKER, JR., 

recalled as a witness, after having been first duly sworn, 

testified as follows: 

CROSS-EXAMINATION 

BY MR. BAKER: 
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Q Good morning, Mr. walker. 

A Good morning, sir. 

Q I want to start looking at the diagram that is in 

evidence that the police officer did on the skid marks. I 

think it is Exhibit 5353. And we have it up here. And we 

talked some yesterday about the tire mark that the trooper 

measured. Do you recall that discussion? 

A I do recall it. Yes. 

Q And we see here, you have seen this diagram before; 

have you not? 

A I haven't seen the marked up version that you have 

here with the color on it. I have seen the original one 

from the police report itself. 

Q Okay. So you recognize without the writing the 

general diagram, you recognize that as Trooper Duerson's 

diagram that he did at the wreck? 

A I believe it to be a non-scale diagram. It is more 

of a pictorial representation of his understanding of the 

crash scene. 

Q in his representation, you understand that he has 

drawn the tire mark from the right rear tire backwards for a 

total of 150 feet in his diagram? 

A well, the drawing speaks for itself. He has a line 

from that vehicle there, shape number one. He has drawn a 

line back from there some distance, and he represented it to 
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be about 150 feet. 

Q well, he said here -- these are his numbers -- from 

the right rear tire to the fog line is 25 feet; from that 

fog line to the next fog line is 49 feet; that would make 

that distance 24 feet, right? 

A I suppose if you do the math. Sure. 

Q Then total, all the way back to the end from the 49 

to the end of the mark, is 101 feet; that is a total of 150, 

correct? 

A That's my understanding. Sure. 

Q All right. So going back, he told the jury -- assume 

for me he told the jury that from the fog line to the end of 

the pavement was six feet. That would give us the 131 feet 

that I was talking about yesterday, wouldn't it? 

A I recall that discussion from yesterday. 

Q Okay. And I'm just using his numbers. I wanted you 

to see that, okay? 

A Okay. 

Q All right. Now, we had a discussion yesterday about 

pedal -- let me get it right -- brake pedal force 

application. Do you remember that? 

A we discussed many things regarding brake pedal force. 

Q Right now I want to talk about the poundage or the 

force that a driver puts on the pedal, okay? 

A Okay. 
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Q we talked about your tests, and I think you called 

them tire mark tests. 

A we did two types of tests, we did the parking brake 

test and the tire mark test, is a good way to differentiate 

them. Sure. 

Q I want to use your language so we're communicating. 

The tire mark test, you told me that you had put a certain 

amount of pressure on the brake, and you produced tire marks 

as a result of that pressure, correct? 

A well, again, it was force. But Mr. Johnston from our 

office actually ran the test at my direction. And he 

targeted two different ranges. The intent was not to 

maintain one force for the entire duration of the test. 

Q All right. And can you tell us what you believe 

would have been the force that Ms. Bookout would have to 

apply to her brake pedal in order to leave 131 feet of tire 

mark on the pavement? 

A There is a lot of things that would go into that kind 

of analysis. You have to understand specifically what the 

vehicle was doing, specifically the driver commands, 

specifically that type of roadway on that day, the ambient 

conditions. There is a lot of factors that go into what can 

or what cannot leave a tire mark. So in coming to a 

conclusion like that, we do have the evidence that the 

vehicle only slowed down in that region on the order of 
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magnitude of about 45 to 50 miles an hour down to about 30 

miles an hour. 

So slowed down 15 to 20 miles an hour. One could 

do the math to figure out what that deceleration rate was, 

and I believe the reconstructionists have done that to some 

degree. It would not be a level consistent with full 

braking of the vehicle. So the amount of force applied to 

the pedal, then logically follows, would be less than the 

force required for maximum braking of the vehicle. 

The vehicle, when you apply full force to the 

pedal, the 30 to 50 pounds that we did in our testing, shows 

that the vehicle stops in this type of a distance. So 

because we know that the car didn't stop in that distance at 

the force on the pedal, the amount of braking that was 

commanded by Mrs. Bookout, was substantially less than that 

30 to 50 pounds. 

Q well, my question was have you put a number on that? 

You're the brake guy here. Can you tell me what force it 

would take in order to put a skid mark or a tire mark on the 

road for 131 feet? 

A I think I just did answer that. I said it would have 

been less than the 30 to 50 pounds that we applied. You 

would to run a separate series of tests, probably at the 

scene to see how the tire marks are left at that scene. 

Trouble with that is it's all been repaved since the time of 
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1 the crash. So you really don't have the information today 

2 that we would have had back then if you wanted to go out 

3 there and do a study like that. 

4 Q would it be accurate to say in terms of amount of 

5 brake pedal force that Ms. Bookout had to apply in order to 

6 create this single tire mark for 131 feet, you can't tell me 

7 what that was? 

8a I think I certainly bound it. I think we talked 

9 about the fact that it would have been less than the 30 to 

10 50 pound that our testing shows stops the car in the same 

11 distance, whether it is 18 pounds or 9 pounds or 26 pounds, 

12 we haven't sliced it that thinly, we simply can't because 

13 there are too many other variables, including the scene 

14 being repaved that would allow us to do that. But certainly 

15 less than the 30 to 50 that we were using during our 

16 testing. 

17 Q is the answer to my question no, you can't tell me? 

18 A I think I bound it. As an engineer, we have to work 

19 with the data that we have available to us. we can put 

20 ranges on those things that we can't determine to the 

21 precision, perhaps, you are expecting me to bound it with. 

22 Certainly within the information and evidence that we have 

23 it is less than that 30 to 50. 

24 Q Did you go back and look last night at the tests that 

25 is Mr. Stopschinski showed us yesterday? 
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A I did not. 

Q The run-throughs? 

A I did not go back and re-review that information last 

night. 

Q well, I did, and I did not see a single skid mark 

from any of his tests where he ran through and applied the 

brakes, would you disagree with that? 

A Again, I didn't re-review that. I'm not sure we have 

the information to capture all of these runs. I don't know. 

Q And I specifically wrote down here run 1 he applied 

the brake at 60 miles an hour and said that he applied the 

brake with 30 pounds of brake force and there was no skid 

marks, would that surprise you? 

A Again, without knowing what the terms and conditions 

were of run number 1, whether there was throttle applied I 

would have to understand that. The scene has been repaved 

since the time of the crash, so it would not necessarily 

surprise me or not. 

Q And you told us yesterday that in run 2 -- we talked 

about yesterday in your run 2 where you had -- came into 

your gate at 50 miles an hour and applied the brake, we 

were able to determine 133 feet stopping distance. Do you 

recall us talking about that? 

A Sure. 

Q And I think you told me that he would have been about 
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30 pounds of brake force? 

A if that was run 2, I believe that was around 30 

pounds. Yes. 

Q isn't it true that in your deposition you actually 

said on average it was about 25 pounds of brake force? 

A well, 30 was the target or the peak, when you look 

at the data, the data speaks for itself. It may have 

averaged out to something closer to 25. 

Q Average 25. And then we also talked about run 3 

where he was able to be stopped from 50 miles an hour, 

approximately 50 to 110 feet. That would have been with the 

50 pounds of brake application? 

A Again, it is about 50. It may have been a little 

slower than that. But about 50 was the peak force, and it 

may have averaged a little lower than that, but it was in 

that range. 

Q All right. Talking about the tire mark at the scene, 

again, look at the trooper's drawing. You understand that 

the mark was straight? 

A well, you say the mark. There were actually two 

marks recorded. And my understanding is both marks were 

represented to be relatively straight. Yes. 

Q And to leave a straight mark, the vehicle has to 

travel in a, as your term, relatively straight line, 

correct? 
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A That's correct. The tire mark will represent 

essentially the path of the vehicle. 

Q And in your deposition, your second one that you told 

us that you agreed that Ms. Bookout's vehicle began leaving 

the skid mark and was not being steered. Do you remember 

make that statement? 

A At the moment that the tire mark begins to show us 

evidence of the vehicle path, the vehicle path is straight. 

The testing that I have run shows if you're steering when 

that mark is being left the car spins out. So this type of 

mark would be consistent with a vehicle not being steered to 

the left or to the right, but rather being steered straight 

ahead when the mark is being left. 

Q in fact, in all of what we all called the bootlegger 

testing where you pulled the parking brake, you were 

actually almost simultaneously turning the wheel to the 

right when you pulled the brake, correct? 

A Again, as we discussed yesterday, the bootlegger 

test, or the parking brake test was run so that the steering 

was used consistent with following the path of the roadway. 

The brake was commanded consistent with the green dot laid 

down by the officer or instructed by the officer during Mr. 

Stopschinski's scene inspection. 

You have to steer before you get to the corner, we 

all know this from driving, we apply the brake where the 
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officer claims he saw the tire mark. So to that end, the 

sequence of events, the turn, then brake was predicated by 

the physical evidence. So, yes, it was consistent with the 

dynamics of this crash scenario. 

Q well, the physics of this crash is that the car was 

going straight when it started leaving this tire mark, 

correct? 

A when the tire mark began, the vehicle's path is 

straight. That is absolutely true. Sure. 

Q And it continues for 150 feet, according to the 

trooper, in a straight line? 

A Once the brakes are applied that is absolutely true. 

Yes. 

Q Did you run any of your parking brake tests where you 

pulled the parking brake but kept the steering wheel 

straight? 

A if we would have pulled the parking brake while the 

steering wheel was straight, we never would have got to the 

part of the ramp where the mark was left, in order to get 

there, you have to steer. You can't get to the initiation 

point without steer. The diagram we have shown here is 

misrepresentative of the actual geometry, if you look at 

the actual scene model, you see that the actual tire marks 

begins after you already entered the turn. You have to 

steer to get to the turn. So for us to do a parking brake 
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test without steering wouldn't be representative of the 

conditions of this crash because she must have steered to 

get to that location. 

Q The mark left by the right rear tire is straight; is 

it not? 

A The mark shown in the police diagram is a straight 

line. That is correct. 

Q which means there was no steering input as the 

vehicle began making that mark, correct? 

A At that point on the roadway. That is correct. 

Q My question to you is very pointed. Did you do any 

tests with the parking brake where you kept the steering 

wheel straight, yes or no? 

A No, we did not. It would not have been 

representative of this crash. 

Q There was also some discussion yesterday about the 

potential for pedal misapplication. Do you recall one of 

Mr. Stopschinski's tests where he pumped the gas pedal? 

A I think that was one of the last runs he showed to 

the jury. Yes. 

Q As we discussed yesterday, once Ms. Bookout applied 

the brake and started leaving this 100-plus foot tire mark, 

she was on the brake at that point according to Toyota, 

correct? 

A I think to leave a tire mark you must have been on 

***** THIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



20 

1 the brake. Those two things are consistent with each other. 

2 Q So if there was any sort of pedal misapplication, it 

3 would have had to have occurred upstream or before this tire 

4 mark was left, correct? 

5A I believe that would be consistent with the 

6 reconstruction. Sure. 

7 Q And irrespective of whether that occurred or not, we 

8 know that the speed where the mark is starting is 45 to 50 

9 miles an hour? 

10 A Somewhere in that range; that is what the 

11 reconstructionists have told us. 

12 Q All right. And if she comes off this ramp doing 

13 approximately 65 and ends up down here at 45 to 50, if it 

14 were to be assumed that she pumped the gas seven or eight 

15 times, isn't it true she would be doing much faster than 45 

16 to 50 down here at the end? 

17 A well, I don't think that is an assumption that you 

18 can you make. As Mr. Stopschinski told us, there is no 

19 physical evidence anywhere on the entire scene until the 

20 tire mark begins. So what combination of braking or 

21 accelerator pedal or pumping of one or the other in between, 

22 there is no way to know. There is an infinite number of 

23 possible pedal combinations that could have got you to the 

24 tire mark start at 50 or 45 miles an hour, whether she 

25 pumped early and braked later, or braked and then pumped the 
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1 accelerator, and then braked again, you can construe a large 

2 number of possible scenarios there. 

3 Q Let me look for just a second at your drawing that 

4 you did for us. And you described for us yesterday the very 

5 elaborate ABS system that is on the Camry, and you drew this 

6 picture for us, right? 

7A I described the ABS in general and at a high level 

8 how it functions. Sure. 

9 Q There is another part of the ABS that I didn't write 

10 down. It starts with an E. 

11 A That would be the electronic brake force distribution 

12 or the EBD function which replaced the prop valves which are 

13 shown by the capital letters P there. 

14 Q And the purpose of this elaborate system that you 

15 described and drew for us, is to ensure that there is an 

16 equal brake force applied to each tire while it is braking, 

17 correct? 

18 A It is actually just the opposite of that. 

19 Q Oh, it is? 

20 A It is. 

21 Q And then you showed us your picture of one of your 

22 tests where you had two brake marks, two tire marks. Do you 

23 remember that? 

24 A we certainly showed that picture. 

25 Q isn't it true that these tire marks came from the 
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front tires instead of the back tires? 

A It would be a combination of the front and rear 

tires. 

Q So what we have here is a combination of all four 

tires leaving tire marks in your test, correct? 

A Certainly there could be a combination of all four 

tires leaving those marks. Yes. 

Q And you understand that the trooper told the jury 

that this mark came from the right rear tire? 

A Certainly if the vehicle is following a straight-line 

path, the right side tires and left side tires track each 

other. lust like in my testing where you look at the tire 

marks and it looks like a single set, but it is actually one 

on top of the other. So the trooper measured from the right 

rear tire. That is not to necessarily say that the right 

front tire could not have been also contributing toward 

leaving that mark. 

Q And using a parking brake, pulling a parking brake, 

it is attached by a cable; it is mechanical? 

A Correct. 

Q And if you pull it, it will attempt to lock the rear 

wheels, correct? 

A It won't attempt to lock, it will provide a force 

consistent with the amount of force that you pull on the 

handle, if you pull hard enough, it could actually lock the 
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rear brakes. 

Q So there is a number of clicks? 

A On this vehicle there is about 12 different clicks or 

different positions or detents (phonetic), click, click, 

click, click, click through the full range of travel. 

Q So you can click it some and it would apply a certain 

amount of force? 

A Correct. 

Q Click it some more, it applies more force? 

A Correct. 

Q And pull it all the way up to the top, that is 

supposed to lock the wheels? 

A Not all the way to the top locks the wheels. It may 

lock well before you get all the way to the top, as my 

testing showed. 

Q And because of the way it is connected mechanically, 

and it depends how those cables are pulled, couldn't it 

occur that if you pull the parking brake it might apply a 

different amount of force to each of the tires? 

A The way the parking brake is designed, there is 

symmetry in the design. There is a single handle with the 

splitter device. Here is the splitter device which divides 

the force between the left and the rear tires. So by its 

design, it is applying approximately equal forces to the 

left rear and to the right rear tires. It has no capacity 
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1 to brake, say, more on the left or more on the right based 

2 upon certain concerns. It is a mechanical system without 

3 feedback. 

4 Q And you said approximately, so that means there can 

5 be different amounts of force that go to each tire, while 

6 it maybe close, it can be different, correct? 

7 A well, in the mechanical world, you can never said 

8 that anything is ever perfectly symmetric. It is a 

9 mechanical device. It is part of a vehicle, and there are 

10 different things on that vehicle that could lead to small 

11 variations left to right. From a practical standpoint, it 

12 applies equal forces to each of those brakes. 

13 Q As a practical matter, if Ms. Bookout traveled down 

14 this ramp, got to the point here where she started applying, 

15 according to Toyota, the service brake to such an extent she 

16 leaves a brake mark, if she had used the amount of force 

17 used in your tests, this vehicle should have stopped before 

18 it hit the ditch, shouldn't it? 

19 A Assuming there was adequate traction on the roadway, 

20 and that is probably a good assumption given it was a dry 

21 roadway that day, that yes, if she applied the brakes at the 

22 point the tire marks are shown with 30 to 50 pounds of brake 

23 force, the car would have most likely would have stopped 

24 before the ditch. That's true. 

25 Q So in terms of timing it is not really that she 
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1 didn't push the brake earlier enough, she just didn't push 

2 it hard enough, right? 

5 A well, it is certainly a combination of both. As Mr. 

4 Stopschinski's testing showed, if you braked early enough, 

5 you can stop at 400 feet before the intersection. So where 

6 a car stops is a function of not just how hard you push but 

7 when you push, so you have to consider both of those. 

8 Q But you just told us if at the point where she is 

9 leaving the mark, if she had pushed it using your force, the 

10 vehicle should have stopped, right? 

11 A Under that one specific scenario, that is true. Yes. 

12 Q So we're -- it's timely. She applied the brake 

13 timely, according to you she just didn't apply enough force, 

14 right? 

15 A well, I would not consider that timely, if you 

16 consider the numbers, if you apply the brakes with 50 pounds 

17 of force, let's say, at the beginning of the tire mark, our 

18 testing shows you would have to be at full maximum braking, 

19 .8 to .9Gs of braking, three to four times normal stop. 

20 Even then, you would still run past the stop sign and end up 

21 in the intersection. 

22 So to that end, I would not call that a timely 

23 application of the brakes; that's not how you would normally 

24 drive down the ramp and stop. A typical driver approaching 

25 a stop sign would probably start braking at least 100 feet 
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1 before that to come to a typical .2 or . 3G stop by the time 

2 you get to the stop sign. So I would not consider it timely 

B even with the constraint that you give me. 

4 Q we're trying to prevent this wreck from happening. 

5 She would have timely applied the brake if she used your 

6 brake force, correct? 

7A to keep the crash from happening, that would be the 

8 crash into the ditch, if you applied 50 to 30 pounds of 

9 brake force at the start of the tire mark, although you go 

10 through the intersection, you would probably stop before 

11 hitting the ditch; that part is true. 

12 Q And if we use your test, but we use 40 miles an hour, 

13 these distances should actually get shorter, shouldn't they? 

14 A I think common sense tells us if we run a test at a 

15 lower speed with maximum pedal force you would stop at a 

16 shorter distance. 

17 Q well, this isn't maximum pedal force. Mr. Arora did 

18 some at 60 pounds of force; that is heavier than yours. 

19 A My comment there was referring to 30 to 50 pounds is 

20 sufficient to get the vehicle to its maximum deceleration. 

21 if you go to 60 pounds of force or 100 pounds of force, at 

22 those pedal forces, the vehicle is already at its maximum. 

23 So further increasing the pedal force doesn't yield a 

24 shorter stopping distance once you get to the ability of the 

25 tire to stop the car. 
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Q we also discussed briefly the discussion about 

pumping the accelerator. Dr. Young says he doesn't believe 

Ms. Bookout pumped the brakes, would you agree with me that 

she wouldn't have pumped the accelerator either? 

A I believe her testimony speaks for itself, what 

actually happened that day, there is no physical evidence 

anywhere to tell us, other than the tire marks and the 

vehicle speeds and that point forward. So whether she did 

or did not pump the brake or did or did not pump the 

accelerator, there is no physical evidence, we have only 

her testimony to rely upon. 

Q Excluding that, I was asking about Dr. Young, if he 

said more likely than not she did not pump the brakes, she's 

not pumping, she can't pump the accelerator, can she? 

A I guess I'm not going to speak for Dr. Young. His 

opinions are his own. I haven't analyzed what the driver 

may have done. I relied just upon the facts, the evidence, 

and her actual testimony. 

Q Now, we talked very briefly about your bootlegger 

test. You did that at 45 miles an hour? 

A About 45. Yes. 

Q And that was based on what you were told by the 

reconstruct!onist? 

A That was based on Mr. McCort's reconstructed speed, 

we were targeting his number for the initiation of the 
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maneuver. 

Q in the test that you ran here, where we had 110 and 

133 feet of stopping distance, you had full vacuum on the 

brakes? 

A That's correct. Yes. 

Q And you will agree that if you have the vacuum 

depleted that under the same circumstances it will take a 

longer distance to stop the vehicle? 

A I guess, what circumstances are you referring to 

specifically. 

Q Let me change the question a little bit. if you do 

the same tests but you vacuum deplete the brakes in order to 

get the same stopping distance, you have to apply more force 

to the brake pedal? 

A I guess I haven't run a test to determine if these 

conditions would dictate that or not. 

Q if you had depleted brake, depleted the vacuum, it 

makes it harder to stop the car than usual, doesn't it? 

A I guess it comes back to the early comment that if 

you press sufficiently hard to bring the tires to their 

maximum deceleration, additional force doesn't get you 

anymore deceleration, doesn't slow the car anymore. 

So if you already applied that amount of force with 

or without vacuum, additional force wouldn't be necessary. 

It would depend on where you are on that continuum. 
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Q And you know if the throttle is open to a certain 

angle and you pump your brakes, it will deplete the vacuum; 

will it not? 

A You say certain angle. I don't know what the certain 

angle is you're representing. 

Q if it is wide open and you pump the brakes, it will 

deplete the vacuum? 

A That is true. Yes. 

Q And it will make it more difficult or require more 

force on the brake to get the same braking distance than if 

you had vacuum? 

A The way you phrase that; that is true. Yes. if you 

completely depleted the vacuum due to a wide-open throttle 

condition, which we don't have in this case, but under that 

construct then, yes, you would have to apply more force to 

the pedal to bring the car to a stop. 

Q Well, you haven't looked at the throttle in this 

case, have you? 

A I actually have looked at the work done by others. I 

looked at the actual vehicle, and I confirmed that the 

throttle is not in a wide-open condition. 

Q That wasn't my question. You didn't do an analysis 

yourself to determine what the throttle angle was at the 

time of the wreck, did you? 

A No, I not done that. That's correct. 
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1 Q And you understand from Mr. Hannemann's work that he 

2 has said that if the throttle angle is open to 20 percent, 

3 there is a chance it could deplete the vacuum when you're 

4 pumping the brakes; do you recall that testimony? 

5A I don't believe he ran any tests to support that or 

6 substantiate that, we did see Mr. Stopschinski's testing 

7 yesterday which shows when he was holding the throttle at an 

8 angle consistent to maintain the freeway speeds of 70 miles 

9 an hour, which was around 20 percent when, he pumped the 

10 brakes, he didn't find depletion of the vacuum. I'm not 

11 sure what Mr. Hannemann is basing that upon. 

12 Q The test that we saw yesterday, the throttle angle 

13 was around 20 percent, wasn't it? 

14 A It varied test to test to test, there as some 

15 variation, but it was around 20 percent. 

16 Q And Mr. Hannemann testified to this jury that based 

17 on his work and some testing that he has done that when it 

18 is at 20 percent it can sometimes deplete the vacuum and 

19 sometimes it does not. My question to you is: Are you 

20 aware of that testimony, yes or no? 

21 A Mr. Hannemann's testimony? 

22 Q Yes, sir. 

23 A I may have been exposed to that in the past. I 

24 believe he offered that type of an opinion. I don't recall 

25 specifically where I may have heard that, but I haven't seen 

***** THIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



31 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

data to support that. 

Q So assuming that his testimony was correct, the tests 

that Mr. Stopschinski ran, he never got the throttle angle 

up over 20 percent so he would never get it into a range 

where your would actually have vacuum depletion, correct? 

A I guess I would have to go back through Mr. 

Stopschinski's tests, because some of the angles were above 

20 percent, we have to go back and look at each one of 

those to try to figure out just exactly where those were. 

Q So you can't give me a yes or no answer; is that what 

you're saying? 

A we would have to investigate that. 

Q So you can't give me a yes or no, can you? 

A Correct. 

Q Now, there was a discussion earlier about your boss 

Lee Carr. He performed some work in the van Alfen case that 

we've heard about, were you involved in that case as well? 

A I was involved in the van Alfen case, yes. 

Q And we heard from Ms. van Alfen. She told us about 

the wreck and going down the ramp and her husband attempting 

to stop the vehicle by pumping the brakes. Did you read her 

deposition in that case? 

A Back at the time when that was an active case I did 

read her deposition. Yes. 

Q Are you aware that in that case Mr. Carr testified 
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that based on the ABS anti 1ock-brake system that a Camry 

should not leave tire marks? 

A Your statement there is completely out of context. I 

have reviewed that deposition. I reviewed that testimony. 

I was a part of that activity. Mr. Carr's comments were 

specifically for a different generation of Camry than our 

vehicle. A vehicle that did not have any braking commanded. 

Because there was black-box data, we knew there was no 

braking. 

And in the testing Mr. Carr performed, which was 

not to try to leave tire marks, he didn't leave any at that 

particular scene. So to represent that as being any ABS 

equiped vehicle would not leave tire marks is disingenuous. 

Q well, it is disingenuous to say there was no brake 

application because you know there were witnesses that said 

they saw the brake lights on, don't you? 

A No. That is inconsistent with the physical data. 

That is inconsistent with the reconstruction speeds, and it 

is inconsistent with the black-box data. 

Q Let me read you this question to Mr. Carr. 

"One of your opinions in this case is that with the type 

of ABS anti 1ock-brakes on a 2008 Camry that noticeable 

tire marks are not left on the off-ramp even when the 

brakes are applied, correct? 

"Answer: Correct." 
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1 A You're reading that out of context. The rest of the 

2 deposition was regarding the testing that he had done and 

3 the types of maneuvers he was performing. He was not making 

4 a blanket statement, as you are suggesting. Even if he was, 

5 that is a different vehicle. That is not the same vehicle 

6 as the gen 5 Camry that we have in this case. That was the 

7 gen 6 Camry, it is a different platform, different 

8 architecture. It is a physically different vehicle, so you 

9 can't extrapolate that deposition testimony, that you're 

10 reading out of context to what Mr. Carr said about, perhaps, 

11 the vehicle in this case. 

12 Q what we do know based on what was shown yesterday 

13 with Mr. Stopschinski is that from 2011, 12 and 13, Toyota 

14 has paid Carr Engineering nearly $18 million. Do you 

15 remember that? 

16 A what were the years again. 

17 Q 2011, 2012 and 2013. 

18 A I believe that may have been an approximate total for 

19 fees plus expenses. 

20 Q Go down here to the bottom. For those three years, 

21 since this litigation related to Toyota UA events, Carr 

22 Engineering has been paid nearly $18 million. You don't 

23 dispute that, do you? 

24 A No. That's how it happens. Sure. 

25 Q It appears that when Toyota needs skid marks or tire 
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marks, Carr will give it to them, and when they don't need 

it, like in the van Alfen case, they will deny that they can 

occur; isn't that correct? 

A if you read the deposition testimony in its entirety, 

if you understand the causes and conditions of both crashes, 

if you understand how these two crashes went down relative 

to each other, it becomes very clear that we come to 

opinions based upon the specifics of that particular crash. 

And some crashes you may expect, and others you may not. we 

have to do a scientific study of each. 

what you're reading out of context does not 

represent what happened in our crash with this type of 

vehicle. So I think both sets of facts speak for 

themselves, we simply tell what is consistent with the 

physical evidence. 

Q You tell what is consistent with Toyota's best 

interest, don't you? 

A That is not true, sir. 

Q in light of your testing and the physical evidence at 

the scene where we have one single skid mark on pavement for 

131 feet, isn't this evidence consistent with and supportive 

of Ms. Bookout having a UA event with depleted vacuum brakes 

and applying the service brake in an effort to stop her 

vehicle? 

A This mark is consistent with someone who simply hit 
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1 the brakes too late, didn't hit the brakes hard enough, and 

2 failed to control the vehicle speed before it went off the 

3 roadway. 

4 Q You understand that Ms. Bookout believed her vehicle 

5 was accelerating out from under her, away from her, don't 

6 you? That is her belief? 

7A My understanding of her testimony is as she pumped 

8 the brake the car went faster. There is nothing on the car 

9 that makes it go faster when you pump the brakes. All the 

10 testing and the physical evidence demonstrates that. 

11 Q But you understand she thought it was going faster, 

12 don't you? 

13 A That was part of her testimony. Yes. During part of 

14 the maneuver, she believed the car accelerated as she 

15 applied the brake pedal. 

16 Q So is it your position that with her fearing that the 

17 vehicle wouldn't stop that she did not stomp her brake, that 

18 she didn't push it as hard as she could? is that your 

19 testimony? 

20 A I guess I'm missing your question. Can you can ask 

21 that again? 

22 Q You understand that she believed the car was out of 

23 control, she couldn't get it stopped; that's what she 

24 believed? 

25 A That was part of her testimony. Sure. 
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1 Q And with that belief, don't you think she would have 

2 hit that brake as hard as she could? 

3a I don't know what exactly she did. we have the 

4 physical evidence, what she may or may not have done I 

5 wasn't in her that day, and I have no evidence to tell me 

6 what actually transpired. 

7 Q My question was: isn't it reasonable if she thinks 

8 the car is running away with her she will hit that brake as 

9 hard as she can? 

10 A People can do a lot of different things in a lot of 

11 different circumstances, what she actually did that day is 

12 different than what I may say generally occurs to people in 

13 general. So to try to be generaliStic about this is 

14 disingenuous, we have to look at the actual evidence, what 

15 actually happened. And I can't say what she did or did not 

16 do other than apply the brakes where the tire mark began. 

17 Q would it be unreasonable for somebody to hit the 

18 brake as hard as they could under the circumstances that 

19 Mrs. Bookout described? 

20 A Had someone done that, the car would have stopped. 

21 It could be a reasonable response for some people. 

22 Q You're just saying she didn't do that? 

23 A The evidence tells us she did not do that. Yes. 

24 Q And you also told us in your deposition that a 

25 vehicle, a Camry traveling 62 miles an hour, if you slam on 
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the brakes, would stop in about 140 feet? 

A I think I said 140 to 160, something in that range. 

Q Let's take a look at it. Page 134 of your 

deposition, please, starting at line 17. Are you there? 

A I actually left it in my box. 

Q I have a copy. 

A That would be fine. Thank you. 

Q we can look at it together. 

A That's fine. 

Q Line 17. 

"Question: And that's at 62 miles an hour up to 60 

miles an hour, 62 something in that range. Okay." 

"Your answer: Again, whatever. You can do the math in 

a variety of ways and the surface and the day and the 

temperature will make the stopping distance change by a 

few feet here or there. But, categorically, this car, 

if you slam on the brakes on dry pavement, it will slow 

down between 1G and that will result in about a 140 feet 

stopping distance." 

Did I read that correctly? 

A You did. On the previous page I say 140 to 160, but 

it is about in that range. It may be 140. 

Q The reason that I showed you that particular quote is 

because you said categorically this car will stop in these 

conditions at 140 feet, didn't you? 
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A I believe I said about 140 feet. 

MR. BAKER: That's all I've got. Thank you, sir. 

THE COURT: Redirect. 

REDIRECT EXAMINATION 

BY MR. JENNINGS: 

Q Just a few things, very quickly. 

A Sure. 

Q we continue to hear this discussion about whether 

ABS-equipped vehicles can leave tire marks when the brakes 

are applied, is the notion that an ABS-equipped vehicle 

will not leave brake -- tire marks when the brakes are 

applied at odds with all the literature that has discussed 

that subject over the last 20 years or so? 

A Yes. if someone is stating that a tire with ABS or a 

vehicle with ABS can't leave a mark, it is at odds with the 

literature, the evidence, the industry knowledge and my own 

testimony that I brought forward and showed here today. 

Q And further to that later point that you made, we 

looked at this yesterday, what are we looking at here, Mr. 

walker? 

A This is the result of one of the stopping tests that 

we did with a 2005 exemplar Camry where we drove it about 50 

miles an hour. I believe this is the test with about 30 

pounds of brake pedal force, let the car stop on its own, 

and we witnessed the marks left behind it. 
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1 Q Earlier on in this trial, we looked at some similar 

2 test reports that were reported in an SAE paper, and you're 

3 familiar with that, aren't you? 

4 A Yes, I am. 

5 Q What did we see there? 

6 A Those vehicles with ABS left tire marks similar to 

7 these tire marks. 

8 Q That is not new information, is it, that's been 

9 around for a long time, hasn't it? 

10 A It's frankly common knowledge in the braking 

11 industry. 

12 Q And then we know that Mr. Hannemann did some testing, 

13 and that's been talked about here today, and I think 

14 yesterday as well. You're familiar with the testing that he 

15 did, are you not? 

16 A I am. 

17 Q Do you recall a discussion by Mr. Hannemann in his 

18 deposition, and I think in his testimony in this trial, 

19 about testing that he did where he engaged the parking brake 

20 on the vehicle and the kind of marks created by that action? 

21 A I'm aware of one test he did specifically regarding 

22 the scenario that you put forth. Yes. 

23 Q Let's put up a photograph from Mr. Hannemann and take 

24 a look at that. Do you recall that test done by Mr. 

25 Hannemann, that photograph of the roadway where the test was 
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taken? 

A Yeah. I believe that was test 2-8 in his test 

series. That is a photograph taken from that test. 

Q And this was a test that was done not using the 

service brake but using the parking brake; is that right? 

A That's my understanding. 

Q what kind of tire mark on the road did it leave? 

A There are actually two tire marks, and with the Elmo 

there it is kind of difficult to see, but there is a single 

mark over here just next to the tar line. This dark line 

here, I believe, is a tar line in the roadway, not a tire 

mark, but just adjacent to it there is a tire mark. 

There is another tire mark over here, so what we 

have is a pair of parallel equal distance tire marks coming 

from the, I suppose, the two rear tires if he did indeed 

pull the parking brake during this test. 

Q So we have seen photographs of two tire marks created 

by a service brake, we have seen two tire marks created by a 

parking brake. Does the fact that there are tire marks in a 

straight line at the crash site in this case tell you which 

brake made those marks? 

A No. It cannot tell you definitively one way or the 

other, we do know from the path of the vehicle it most 

likely was not the parking brake, but the simple existence 

of the mark itself doesn't tell you parking brake or service 

***** THIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



41 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

brake. Either can leave a mark. 

Q when you did your test using the service brake, when 

you compare that to the way Mr. Hannemann did his test, what 

is the contrast in terms of the energy involved? 

A Sure. So the testing that we did, let's talk about 

the parking brake testing, the bootlegger turn, as it has 

been referred to now. Our test run at about 45 miles an 

hour. Mr. Hannemann's parking brake test was run at about 

30 miles an hour. The 45, of course, is much closer to the 

reconstructed speeds in the crash. 

And although it just sounds like a 15 mile per hour 

difference, from the engineer's perspective, the energy or 

the severity of the braking even is a function of the speed 

squared. So actually doing a test at 30 versus 45, the test 

at 45 is actually over 225 percent of the energy, or 2.25 

times as severe as the braking event done at 30 miles an 

hour. So just the first level, the amount of energy in the 

braking event, is significantly lower at 30 miles an hour. 

Another difference between these two tests, his was 

done without any steering, or he said he tried to steer the 

vehicle straight, I believe is his quote. And that is 

inconsistent with the path of the vehicle in the crash 

scenario, we know from the green dot that the officer laid 

out for us at the crash scene you must have been steering to 

get to that point. 
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1 Without having any steering involved, that doesn't 

2 represent the causes and the conditions of the crash either. 

3 So when you combine these factors, the fact that this road 

4 is smooth and flat, it has no elevation change to it, there 

5 is no turning involved, the speed is much, much lower, it is 

6 not representative of the types of conditions that you find 

7 in the actual crash scenario. 

8 Q The actual crash scenario. Let's go to that for just 

9 a minute. You said yesterday that there was some steering 

10 that was -- that preceded the making of the tire mark, 

11 right? 

12 A There must have been given where the tire mark began 

13 and given the geometry of the roadway you can't get there 

14 would having steered first. 

15 Q You have to steer? 

16 A You have to steer. 

17 Q To where this car was? 

18 A Correct. 

19 Q All right. So after the steering occurred when the 

20 service brake is applied, can you leave a mark? Can you 

21 leave marks of the type that appear on this drawing of this 

22 model? 

23 A You can with the service brake. Yes. 

24 Q Okay. 

25 MR. JENNINGS: That's all I have. Thank you, 
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1 Judge. 

2 THE COURT: Mr. Walker, you may step down. 

3 Counsel, you may call your next witness. 

4 MR. JENNINGS: Mr. Teague is bringing in Brad 

5 Smith. Defendants call Brad Smith. 

6 THE COURT: Raise your right hand, please. 

7 (witness sworn.) 

8 BRADLEY RAY SMITH. 

9 called as a witness, after having been first duly sworn, 

10 testified as follows: 

11 DIRECT EXAMINATION 

12 BY MR. TEAGUE: 

13 Q Mr. Smith, would you tell the jury your full name, 

14 please. 

15 A Bradley Ray Smith. 

16 Q And, sir, what is your occupation? 

17 A I'm a paramedic. 

18 Q All right. How long have you been a paramedic? 

19 A Between 15 and 16 years now. 

20 Q And who do you work for? 

21 A ParaMed EMS. 

22 Q where is that located, sir? 

23 A Eufaula, Oklahoma. 

24 Q Where are you from originally? 

25 A McAlester. 
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1 Q All right. I want to talk to you a little bit about 

2 an accident that you responded to on September 20, 2007. Do 

3 you recall that accident? 

4 A Yes, sir. 

5 Q Okay. Before you arrived at the accident scene, I 

6 just want to explain to the jury a little bit where you were 

7 and how you got to the accident scene. Do you recall that? 

8 A Yes, sir. 

9 Q All right, where were you when you received the call 

10 for this accident involving Mrs. Bookout and Mrs. Schwarz? 

11 A I was returning from a previous call. I was 

12 approximately five or six miles north of Checotah heading 

13 back towards Eufaula when we received the call. Advised 

14 dispatch to go golf ahead and notify Checotah because they 

15 had about a five-minute lead on us. when they responded, we 

16 went ahead and responded as well. And it turned out both 

17 units were needed. 

18 Q All right. And so you were contacted by dispatch and 

19 so was the Checotah EMS; is that correct? 

20 A Yes, sir. 

21 Q And to arrive at the scene, were you going south down 

22 Highway 69 from Muskogee? 

23 A Yes. Southbound from Muskogee. Yes, sir. 

24 Q when you arrived, were both Mrs. Bookout and Mrs. 

25 Schwarz still in the vehicle? 
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1 A They were both still in the vehicle. Yes, sir. 

2 Q All right, what I want to focus on is you said that 

3 the Checotah EMS were called as well, correct? 

4 A Yes, sir. 

5 Q And they were primarily dealing with Mrs. Bookout, 

6 correct? 

7 A Yes, sir. 

8 Q And you had a partner with you; is that right? 

9 A Yes, sir. My partner. 

10 Q Tell the jury your partner's name. 

11 A Star Caudle. 

12 Q And you and Mrs. Caudle responded to assist with Mrs. 

13 Schwarz who was the passenger, correct? 

14 A Yes. She was assisting me with Mrs. Schwarz. 

15 Q Before you -- what I want to focus on now is before 

16 you attended to Mrs. Schwarz and removed her from the 

17 vehicle and put her in the ambulance, I want you to tell the 

18 jury what you did with respect to Mrs. Bookout, who was the 

19 driver, and why you were assisting with her? 

20 A Actually, I assisted with Ms. Schwarz initially. 

21 what happened was -- is -- when we arrived on scene, Mrs. 

22 Schwarz was on the passenger side, Ms. Bookout was on the 

23 driver's side, we made contact on the passenger side. I 

24 crawled into the backseat of the vehicle, applied the 

25 C-collar cervical immobilization device to the passenger. 
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I then went over and assisted with the C-collar 

being applied to the driver. Checotah EMS was packaging the 

driver with a immobilization devices, Kendric, KED, which is 

basically a sleeve that wraps around the body. Then we were 

going to remove her from the vehicle. I assisted with them 

before going back to Ms. Schwarz. 

Q was the Checotah EMS, were they having trouble 

getting and removing Mrs. Bookout from the vehicle? 

A Yes, they were. Mrs. Bookout was slightly combative 

was confused of the situation. And once we had got her 

packaged ed up to extricate her from the vehicle, she was 

reaching for things and grabbing, trying to prevent herself 

from falling out of the vehicle. 

Q Do you remember what sort of things that she grabbed 

inside the vehicle? 

A She grabbed the steering wheel, and we were removed 

her hand from the steering wheel. Then she reached over and 

grabbed the emergency brake, and we removed her hand from 

the emergency brake. And I believe on the last attempt, she 

was trying to grab for the A post which connects the front 

door to the windshield. And at that time, I was holding her 

hand to her body as we extricated her out of the vehicle. 

Q Do you remember, sir, that your deposition was taken 

back in May of 2010 by Mr. Esdale? 

A I do remember doing a deposition. The exact date, I 
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don't know. 

Q Okay, with respect to what Mrs. Bookout was 

grabbing, you described for us at that time what you heard 

when she grabbed something, would you describe for the jury 

what you heard. 

A Yes. I recall in the deposition the question came up 

if I saw her grab the emergency brake and pull it. No, I 

didn't see it, I heard it. I heard the ratchetting (sic) 

sound that the emergency brake makes whenever you grab ahold 

of it, and that's what focused me to where she was grabbing 

onto. 

Q Did you have to remove her hand from the emergency 

brake, the parking brake? 

A Yes, I did. 

MR. TEAGUE: That's all the questions that I have, 

your Honor. 

THE COURT: Cross-exam. 

CROSS-EXAMINATION 

BY MR. TAWWATER: 

Q Good morning, Mr. Smith. 

A Good morning, sir. 

Q in your deposition when you were talking about Ms. 

Bookout being combative, you mentioned that she was giving 

indications that she may have had an internal head injury. 

Do you recall that? 

***** THIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



48 

1 A Yes, sir. 

2 Q And, in fact, you wouldn't be surprised if it turned 

3 out she did have an internal head injury and had a subdural 

4 hematoma and had fluid buildup on her brain? 

5 A No, I would not. 

6 Q Now, when you arrived at that the scene, the engine 

7 on the vehicle was not running, correct? 

8 A That is correct. 

9 Q Okay. And in your deposition, you told us that you 

10 had a conversation with Barbara Schwarz, correct? 

11 MR. TEAGUE: Objection. Outside the scope of 

12 direct, your Honor. 

13 THE COURT: Overruled. Go ahead. 

14 THE WITNESS: I remember talking to both the 

15 patients. Yes. 

16 Q (By Mr. Tawwater) And Ms. Schwarz, there at the 

17 scene when you first got there, told you that they couldn't 

18 get the car to stop, it was just running away with itself; 

19 that's what she told you? 

20 A Yes, sir. I believe so. 

21 Q And at the time that you saw Ms. Schwarz, when you 

22 first arrived, she was alert and oriented, wasn't she? 

23 A Yes, sir, she was. 

24 Q You mentioned in your deposition that she had an 

25 obvious leg deformity? 
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A Yes, sir. 

Q Describe for the jury what you're talking about. 

A She had an obvious deformity above the ankle on her 

right leg. And by obvious deformity, there was actually a 

displacement outside the normal realm of anatomy. 

Q in other words, her foot was turned the way it is not 

supposed to be turned? 

A No. It wasn't -- actually wasn't turned, it was 

offset. You can obviously see that there was a fracture or 

dislocation outside the realm of normal an anatomy. 

Q Okay. And that obvious fracture was something you 

could see with your eye, you didn't have to feel of it, 

correct? 

A Yes, sir. 

Q would that be painful -- 

A Yes, sir. 

Q -- in your experience? And did she also, Ms. 

Schwarz, indicate to you that she was having pain in other 

parts of her body, including her abdomen and her chest? 

A She complained of pain underneath her right arm in 

her right hip and I believe her right shoulder. 

Q And with regard to the emergency brake, you said you 

didn't see when she grabbed it, correct? 

A That's correct. I did not see her grab it. 

Q lust heard a click? 
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A Yes. 

Q You don't know what happened with the emergency brake 

handle itself between the time the car came to rest and the 

time you heard that, do you? 

A That is correct. 

Q You don't know whether anyone from Checotah, when 

they were trying to help package her up had done anything 

with it, do you? 

A No, sir, I do not. 

THE COURT: Any redirect? 

MR. TEAGUE: Just briefly, your Honor. 

REDIRECT EXAMINATION 

BY MR. TEAGUE: 

Q Mr. Smith, have you ever heard the term of resetting? 

when a patient is resetting? 

A Yes. 

Q Tell the jury what resetting is, sir. 

A Resetting is a slang term used in EMS for short-term 

memory loss, if a patient has short-term memory loss, they 

will continually ask over and over again what happened, 

where am I? what is going on? who are you? when you 

answer the question, You were in a car wreck, and about 30 

seconds later, they ask you again, well, what happened? I'm 

hurting; that's what we call resetting. It is a slang term 

for short-term memory loss which is usually indicated with 
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head trauma. 

Q And that is what was occurring with Mrs. Schwarz as 

you had her in the ambulance and started to proceed back to 

Muskogee Hospital, correct? 

A Yes, sir. 

Q All right. As part of this incident, you prepared a 

run report, don't you, sir? 

A Yes, sir. 

Q All right. I want to show you a run report that has 

been previously marked as Defendants' Exhibit 28.5. Do you 

see right here, is that your signature there? 

A Yes, sir, that is my signature. 

Q Can you read this line right here? 

A No. But if I can see the copy. 

Q Let me bring you a copy. 

MR. TEAGUE: Your Honor, may I? 

THE COURT: Yes. 

Q (By Mr. Teague) is that a copy of the report that 

you prepared, sir? 

A Yes, sir. The line in question appears to be: 

"Patient has short-term memory loss, and then follows up 

with the patient was released with report to ER staff." 

Q when you are assessing a patient and trying to 

provide care for someone who is injured, do you do a Glasgow 

test? 
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1 A Glasgow Coma Scale. Yes, sir. 

2 Q Tell the jury what that is, sir? 

5 A what that is is it's a series of evaluations based on 

4 a patient's alertness, their general mental status, then 

5 their general physical status, which gives us an evaluation 

6 to judge the traumatic level of a patient. Actually, I 

7 believe this one she actually has a Glasgow Coma Scale of 

8 right here. Yes. Right there. 

9 Q What was -- what did you document regarding her 

10 verbal responses on the Glasgow scale at that time? what is 

11 that word there? 

12 A That is confused. 

13 Q At no time while you were attending to Mrs. Schwarz 

14 did she ever say anything or make comments about the brakes 

15 not working or the accelerator being stuck or anything like 

16 that, did she? 

17 A No. All she said was is we could not stop. 

18 Q And she never said anything about pulling the parking 

19 brake, did she? 

20 A No, sir. 

21 MR. TEAGUE: That's all my questions, your Honor. 

22 MR. TAWWATER: Your Honor, before the witness steps 

23 down can we approach? 

24 THE COURT: Yes. 

25 (The following bench conference was had outside the 
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hearing of the jury:) 

MR. TAWWATER: I think counsel opened up a new area 

by bringing out this run sheet, and I would like permission 

to do a short recross. 

MR. TEAGUE: Your Honor, I didn't open up anything. 

I limited my direct, and he opened it up; that's why I 

brought it up. They could have called him as a witness if 

they wanted to. 

MR. TAWWATER: That is not the point. I didn't ask 

a thing about that run sheet. I didn't ask anything about 

memory loss. 

THE COURT: Did you open it up when you asked what 

Ms. Schwarz said to him? 

MR. TAWWATER: I think I'm entitled to because of 

-- the redirect examination to be permitted, a few questions 

on recross just to clear up what he said. 

MR. TEAGUE: We haven't done that at any stage of 

thi s tri al . 

THE COURT: I'm going to deny the request. 

(within hearing of the jury:) 

THE COURT: Mr. Smith, you may step down. 

Mr. Teague, you can call your next witness. 

MR. JENNINGS: Your Honor, defendants call Dr. 

Catrina Bourne by deposition. And we will read the 

deposition. It is about 20 minutes. 
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THE COURT: Ladies and gentlemen, we will take our 

morning break after this deposition. Dr. Bourne, you may 

approach. 

MR. JENNINGS: And, your Honor, with your 

permission, Haylie Treas will play the role. She is really 

not Dr. Bourne, but I am really myself. 

(The following bench conference was had outside the 

hearing of the jury:) 

THE COURT: is this just defendants' designations 

or did plaintiff designated anything? I was going to tell 

the jury whether there was both designations. 

MR. JENNINGS: l'm not sure, to be honest. 

MR. ESDALE: She is trying to -- I think we did. 

MR. JENNINGS: And I have now been advised by the 

knowledgeable person that it is just ours. I don't think 

they made any. And I did delete any reference to 

Alzheimer's. 

THE COURT: Okay. 

(within hearing of the jury:) 

THE COURT: And, Counsel, this testimony is the 

designations by the defendants, I think. 

(whereupon, the deposition of Dr. Catrina Bourne was 

read into the record. Not on the record.) 

(The following bench conference was had outside the 

hearing of the jury during the reading of the deposition:) 
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MR. TAWWATER: Your Honor, we just want to renew 

the objection that we had. we're coming up to part of the 

depo that we asked be stricken during the motion in limine 

about with regard to the comments about her husband, we're 

just renewing them. 

THE COURT: Okay. 

(Within hearing of the jury:) 

(whereupon, the deposition is continued. Not on the 

record.) 

(The following bench conference was had outside the 

hearing of the jury:) 

MR. JENNINGS: I think that we will strike that 

part that he is concerned is about. 

THE COURT: Okay. All right. Do you know what 

page and line that is? 

MR. JENNINGS: Yes. Okay. 

THE COURT: Can you, Mr. Jennings, let us know to 

put on the record the page and line that we just deleted? 

MR. JENNINGS: Yes, ma'am. It is page 12, line 22 

through 25. 

(within hearing of the jury:) 

(whereupon, the deposition is continued. Not on the 

record.) 

THE COURT: Counsel, can I interrupt for just a 

moment, would you approach. 
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1 (The following bench conference was had outside the 

2 hearing of the jury:) 

3 THE COURT: Mr. Jennings, are we going to leave 

4 this sentence in here now about her husband? Since you 

5 deleted the other one, I wanted to point that out. 

6 MR. JENNINGS: We will take that out too. 

7 MR. TAWWATER: while I'm sure, your Honor -- 

8 THE COURT: Let me make a record on this, we will 

9 delete on page 30, beginning on line 19 with the word "she 

10 seems," all the way through line 20. 

11 was there something else that you wanted to bring 

12 up? 

13 MR. TAWWATER: Yes, your Honor, we apparently did 

14 not designate this deposition, and there are three questions 

15 that we would like to read if counsel has no objection at 

16 the conclusion of theirs. I can show him the three 

17 questions. 

18 MR. JENNINGS: I probably will, because it may have 

19 a status of things we may have designated in our choices to 

20 do the deposition at all. 

21 THE COURT: Were they things that were initially to 

22 be read and deleted at this point? Let's let him finish, 

23 and will you reread the sentence, to set up the answer again 

24 so the jury can follow up. 

25 MR. JENNINGS: Yes, ma'am. 
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(Within hearing of the jury:) 

(whereupon, the deposition was continued.) 

MR. JENNINGS: That concludes the reading of the 

deposition. 

THE COURT: Counsel, please approach. 

(The following bench conference was had outside the 

hearing of the jury:) 

MR. TAWWATER: Your Honor, we would like to read 

two questions. One is on page 17 line where they're having 

the discussion about her Hepatitis C. They left out one 

question and answer that we would like to read in because we 

think it puts it in a better context. Then the only other 

question is page 38, line 17, which simply is stating that 

she would -- that she, the doctor, didn't have any reason to 

believe that Ms. Schwarz wouldn't have any reason not to 

lead a productive, healthy lifestyle. 

THE COURT: Who wants to read it? 

MR. TAWWATER: I will read it to Ms. Treas, if 

that's okay. 

(within hearing of the jury:) 

(whereupon, the deposition was continued.) 

THE COURT: Ladies and gentlemen, let's take our 

morning break, we're in recess for 15 minutes. I would 

remind you: During the recess, do not discuss the case, and 

do not begin to form any opinions about the case. 
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1 All rise while the jury exits. 

2 (whereupon, a short recess was had.) 

3 THE COURT: we're on the record, we are outside the 

4 presence of the jury. It is my understanding that someone 

5 needs to make a record on something. 

6 MR. BAKER: who is calling Dr. Young? 

7 MR. BIBB: I am. 

8 MR. BAKER: I want to put something on the record. 

9 THE COURT: is he our next witness? 

10 MR. BIBB: He is. 

11 MR. BAKER: I took the deposition of Dr. Young in 

12 August. And at that time, I asked a number of questions, 

13 and he had no response. There were a number of things he 

14 told me that he was going to do or anticipated doing in 

15 preparation for trial. His testimony was never 

16 supplemented, so I just wanted to make sure he is not going 

17 to be offering opinions that have not been provided. 

18 MR. BIBB: No, he is not. 

19 THE COURT: Okay. 

20 MR. BAKER: I just wanted to make sure. I didn't 

21 want to do it in the middle of your direct. 

22 (whereupon, an off-the-record discussion was had.) 

23 MR. BAKER: Your Honor, we offer two exhibits; 7246 

24 and 7248. I don't know if they were entered before. 

25 MR. JENNINGS: No objection to that. 
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1 MR. BIBB: I don't have any objection. I think she 

2 put them in before. 

5 MR. BAKER: I didn't know if we did; that's why I 

4 offered them. 

5 MR. BIBB: They look familiar. 

6 THE COURT: The court will admit Plaintiffs' 

7 Exhibit No. 7246 and 7248. 

8 MR. JENNINGS: And I do have the exhibits for Mr. 

9 walker as wel1. 

10 THE COURT: Okay. 

11 MR. JENNINGS: It is just the exhibit, the CV, the 

12 one chart demonstrating -- 

13 THE COURT: We will reserve that and take that up 

14 at lunch. 

15 (whereupon, the jury enters the courtroom.) 

16 THE COURT: we are back on the record. Mr. Baker, 

17 you can call your next witness. 

18 MR. BIBB: we would like to call Dr. Douglas Young, 

19 please. 

20 THE COURT: Raise your right hand, please. 

21 (witness sworn.) 

22 DOUGLAS YOUNG. 

23 called as a witness, after having been first duly sworn, 

24 testified as follows: 

25 DIRECT EXAMINATION 
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1 BY MR. BIBB: 

2 Q Please tell us your name, please? 

3 A Douglas Young. 

4 Q Doctor, is it Dr. Young? is that correct? 

5 A Yes. 

6 Q Dr. Young, are you a medical doctor? 

7A no. 

8 Q Are you a professor? 

9 A Yes. 

10 Q And where are you a professor? 

11 A I'm a professor at Cal State university, Long Beach, 

12 in southern California. 

13 Q What department are you in? 

14 A I'm a professor in the department of kinesiology. 

15 Q Okay. Can you tell us briefly what kinesiology is. 

16 A Yes. Kinesiology is the study of human movement, so 

17 it includes things like how individuals interact with the 

18 environment, so man/machine interactions. It involves 

19 things like biomechanics. It involves things like 

20 physiological changes to exercise, so it is a pretty broad 

21 scientific area that has lots of sub areas including human 

22 factors. 

23 Q And we will go through some of those additional terms 

24 and biomechanics and human factors that you mention, but as 

25 a professor there, is that a tenured position at the 
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university? 

A Yes. 

Q And in addition to being a professor at Cal State, 

are you also a principal scientist with Exponent? 

A I am. 

Q what kind of company is Exponent? 

A Exponent is a scientific and engineering consulting 

firm. It primarily does work associated with investigating 

failures of different types of accidents, as an example. 

But also does a variety of other types of work for various 

entities like the government, works for the -- we work for 

the Department of Defense, as an example. 

Q And does -- roughly how many people, or staff does 

Exponent have? 

A I think this year we're about 900 people or so. we 

have several hundred, obviously, individuals who are 

professional engineers and scientists with PhDs. I think we 

have something like 90 different disciplines of areas 

covered by the consulting firm. 

Q Okay. I took a quick glance at Exponent's website 

today, is it a publicly traded corporation? 

A It is. It is traded on the NASDAQ. 

Q Do you have 20 offices in the united States? 

A Yes. we have offices across the country. 

Q Have five offices overseas? 
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A we do. 

Q Now, we will get back to a little more about Exponent 

in a moment. Let me go through some more of your background 

here. Now, before you became a tenured professor, tell us a 

little bit about your educational background? 

A I was educated at the university of California, Los 

Angeles; that is UCLA. I was there for nine years. I 

earned a bachelor's of science degree there, a master's of 

science, and a PhD all in the area of kinesiology with 

primarily an area of focus that dealt with human behavior, 

understanding how humans move, how they react and perform 

activities that we encountered on a daily set of 

occurrences; driving a car walking down a flight of stairs, 

and so forth. 

Q Now, do you teach courses at Cal Long Beach? 

A Yes. 

Q what sort of courses do you teach? 

A I teach a variety of courses. Right now I'm teaching 

courses in what is called motor control and learning. It is 

really about human processes, how humans learn behaviors, 

the factors that influence performance. So that's one set 

of classes that I teach at the undergraduate level. I teach 

some other classes at the graduate level, we have some 

master students who I teach classes to and research methods, 

and statistics. 
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we have a variety of courses that the graduate 

students must take to graduate, in addition, I teach 

classes in upper division or graduate level human behavior. 

Q Do you also conduct research there at the university, 

or direct research at the university? 

A Both. I've done both. I had some research grants, 

and I currently am directing a number of graduate students 

working toward their thesis project, that will lead to a 

master's degree for them. I hope. 

Q Do you also work with the veteran's Administration 

there in Long Beach? 

A I have done a lot of work at the VA, at the veteran's 

Affairs Medical Center, we had a really nice collaborative 

work environment where I have been able to help some of the 

veterans that have come back from war over there, and worked 

on a variety of projects that have been very exciting in 

terms of helping them move on a day-to-day basis, and help 

them overcome some of the injuries they encountered while 

they were active. 

Q Active military? 

A Yes. 

Q Okay. Now, do you also do some consulting work at 

the veteran's Affair Medical Center, the LA Sheriff's 

Department, the Long Beach Fire Department? 

A Yes. I've done some consulting work for various 
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1 entities like the sheriff's office where we looked at issues 

2 associated with how police officers respond to emergency 

3 situations, how to maximize their efforts so that they 

4 minimize accidents on the road, how they can get to scenes 

5 rapidly and effectively without causing accidents, without 

6 causing undue harm to the public, as an example, we have 

7 done some work with the fire department as well to try to 

8 maximize their efficiency during the work place as well. 

9 Q What sort of research projects or grants have you 

10 been working on? 

11 A The last grant we had was from the National institute 

12 of Health. It was a five-year project in which we evaluated 

13 changes that occur physiologically as we get older. It was 

14 a study that looked at motor performance or human 

15 performance. As individuals get older, they lose 

16 physiological capabilities that affect how they move. And 

17 so we studied factors that influence that. And we actually 

18 looked at training programs to help them remember their 

19 behavioral patterns better. 

20 Q Have you also done research on driver behaviors? 

21 A I have. I have. 

22 Q what sort of research have you done in that area? 

23 A well, I have done a variety of projects that include 

24 things that are done in the laboratory, done in the 

25 simulators, and then done on closed track testing, we have 
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done some on-road studies as well, looked at accident 

investigations as well. So a variety of different projects, 

all of which really are centered about the driver, how the 

driver controls the vehicle, and how they move about in 

situations either in a city or in the highway, wherever they 

may encounter places that you would go. 

Q Have you looked into reaction times and visual 

perceptions? 

A Of course. That's really the primary areas of driver 

behavior studies involve cognitive activities that involve 

reacting to situations that are unexpected, as well as those 

that are associated with the performance of the vehicle 

itself, how they control the speed, how they steer, how they 

respond to those situations. 

Q Have you done that both in relation to your work at 

Cal State Long Beach and also with your work at Exponent? 

A Yes. I've look at issues that are either basic 

science related or directly related specifically to drivers 

since I started looking at scientific issues since, gosh, 

early '80s. 

Q Okay. So you have been working in this field for how 

many years now? 

A I haven't really counted. I'm afraid to count. A 

long time. 

Q All right. For more than 20 years? would that be 

***** THIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



1 fai r? 

66 

2 A Yeah. 

3 Q And are you affiliated with any professional 

4 organizations? 

5A I am. I'm a member of the Human Factors and 

6 Ergonomic Society, and I'm a member of the Society for 

7 Automotive Engineers. 

8 Q As a professor have you won any awards? 

9a I won a few awards, some scholarly activity research 

10 awards. I've won some meritorious performance awards. 

11 Those are primarily the ones that can I recall. 

12 Q Meritorious performance as a teacher? 

13 A Teacher and researcher. 

14 Q Okay. Now, do you also serve as an expert witness in 

15 court cases like today? 

16 A Yes. 

17 Q Approximately how many times have you testified in 

18 court? 

19 A I would say over 20 times or so. 

20 Q Okay. Do you testify just for the defense, or do you 

21 testify for plaintiffs as well? 

22 A Both. 

23 Q Okay. Now, we mentioned earlier, and I bring this up 

24 just because I anticipate Mr. Baker may ask you some 

25 questions about this, but Exponent, the company that you 
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also work for, it's a publicly traded company, isn't it? 

A It i s . 

Q And I understand that over the last probably ten 

years Exponent has been paid somewhere between 35 and 40 

million dollars on behalf of research and work that they 

have done with Toyota. Are you familiar with that? 

A Generally. 

Q Okay. And have you worked on matters for Toyota 

before today? 

A Yes. 

Q Okay. And would it surprise you to learn that last 

year, in 2013, excuse me, 2012, Exponent was paid $9.9 

million in fees by Toyota, approximately $1.2 million in 

reimburseable expenses for a total of about $11.1 million; 

would that surprise you? 

A I don't think it would be surprising, we do a lot of 

work for a variety of clients. As I recall, we had earnings 

on the order of about $300 million last year, so what did 

you say? $11 million dollar would be roughly 3 percent of 

the total revenue, so that wouldn't surprise me at all. 

Q And you mentioned that the U.S. Government, the 

Department of Defense is probably the largest client of 

Exponent? 

A That is my understanding. I don't have really a 

specific understanding of the financial aspect of the firm. 
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1 But we do, as I recall, a lot of work for the Department of 

2 Defense. Particularly with the military trying to do things 

3 like help the soldiers in the field when they're engaged in 

4 combat and help them detect mines that robots can do so they 

5 are out of harm's way. 

6 Q Has the government asked Exponent to development 

7 unmanned robotic devices to disarm improvised explosive 

8 devices? 

9 A Yes. 

10 Q So the government comes to Exponent when they need 

11 assistance on solving problems? 

12 A Yes. 

13 Q Okay. Now, let's turn specifically to why we're here 

14 today to the crash that involved Ms. Bookout and Ms. Schwarz 

15 back in September of 2007. Now, before you even heard about 

16 this case, had you been involved in evaluating drivers and 

17 their activities while driving on the road? 

18 A Yes. For many years. I think our first publication 

19 was in the '90s, but I have been studying these phenomena in 

20 which drivers are interacting with their vehicles, sometimes 

21 situations in which they have an accident. So it's not a 

22 new problem at all. 

23 Q Have you tested and evaluated drivers in vehicles on 

24 the road? 

25 A Yes. Absolutely. So we looked at all kinds of 
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issues that are involved with the driving process where 

drivers look, how they perceive objects in the environment, 

what they do, those sorts of things on the road. And in 

laboratory situations and simulators as well. 

Q when you talk about simulators, what are you talking 

about that, lead in laboratory conditions? 

A well, a simulator involves lots of computer generated 

information, so we would have, for example, a screen that 

represents an environment, then have drivers control their 

vehicle as they would normally drive in a regular vehicle 

but under the safe environment so if they make an error they 

won't get in an accident, for example, we have also been in 

simulator situations where the police officers of LA County 

to look at the interaction of the drivers and how they 

communicate with each others. So a variety of situations. 

Q Okay. So you've looked at the interaction between 

drivers and their cars? 

A Yes. 

Q And you have been doing that since the 1990s? 

A Yes. I would say that would be accurate. 

Q Have you published any peer-reviewed papers and 

studies? 

A Yes. 

Q Approximately how many of those have you published? 

A Over the course of my career, probably 75 or so. 
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1 Q Have they been related to human behavior? 

2 A Yes. All of them. 

3 Q Have they been -- involved movement control? 

4 A Yes. 

5 Q Driver errors? 

6 A Yes. 

7 Q Learning capabilities? 

8 A Learning and training. 

9 Q Learning and training, what about aging? 

10 A Agi ng as wel 1 . 

11 Q Okay. Now, have you published any articles or other 

12 materials relevant to your -- the opinions that you will 

13 offer in this case? 

14 A Yes. 

15 Q Tell me a little bit about that. 

16 A well, as I said earlier, we published our first paper 

17 that deals with pedal misapplications or pedal errors in the 

18 late '90s. I've done a number of other investigations of 

19 driver behavior and accidents throughout the 2000, 2012 era. 

20 So I think there is something, like, four papers that we 

21 published in peer-reviewed places that represent our 

22 analysis of driver behavior and the errors that can occur in 

23 regular driving situations. 

24 Q All right. Let me ask about those four. Did you 

25 publish a paper entitled Pedal Misapplication, Their 
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Frequency and variety Revealed through Police Accident 

Reports? 

A Yes. 

Q That was in 1997? 

A Yes. 

Q And that I believe is Exhibit 312 on our exhibit 

list. Can you give me the bottom line on what that paper 

found? 

A Yes. And in that time frame, we looked at a couple 

years' worth of accidents in North Carolina and found 

something that was we thought very interesting because it 

represented a new insight into what happens with drivers and 

the errors that they produce on the road. Earlier we had 

thought that most pedal error accidents started at the start 

of the drive cycle when drivers get into the vehicle. 

what the research showed is that was not the case, 

in fact, that most of the errors that drivers were producing 

in terms of misapplying pedal, occurred during the drive 

cycle itself after they got onto the vehicle, after they 

started it up, after they were on the road. 

Q Did you find that they were making errors when they 

were either slowing, stopping or turning? 

A Yes. So the common types of behavioral patterns that 

you use to control your vehicle would actually lead to 

errors, so that was an interesting finding we thought. 
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Q Was that research paid for by lawyers? 

A No. 

Q Did you also publish a paper entitled The Role of 

Pedal Configuration in unintended Acceleration and Pedal 

Error Accidents? 

A Yes. 

Q was that done in 2005? 

A Yes. 

Q And sort of what is the bottom line on that paper? 

A well, we were looking at vehicle characteristics to 

see if there was some characteristic of the vehicle that 

might lead to an error that the drivers would make. And 

basically we found none. That, instead, we know drivers 

make errors across all kinds of vehicles, so it is not 

really associated with one type of vehicle or one specific 

configuration of the pedals, for example. 

Q was that research paid for by lawyers? 

A No. 

Q Did you publish a paper entitled Cars Cone wild, A 

Major Contributor to unintended Acceleration in Automobiles 

as Pedal Error? 

A Yes. 

Q And was that a peer-reviewed journal? 

A Yes. 

Q was that published in 2010? 
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A It was. 

Q what was the bottom line on that article? 

A That was similar to our earlier paper. It really 

extended the amount of data sets that we were able to cull 

together from North Carolina. So that encompassed over a 

decade's worth of accidents, and basically categorized the 

different kinds of accidents that happened on the road and 

when drivers would make errors. 

Q And we have Defendants' Exhibit No. 311. Did you 

finally, have you published an article entitled Human 

Factors and Sudden Acceleration incidents in 2011? 

A Yes. 

Q And was that paper paid for by lawyers? 

A No. 

Q And that I believe is Defendants' Exhibit No. 320. 

Can you give me a little bit of a bottom line on that one? 

A Yes. in this particular paper, we looked at various 

factors that have been considered as variables that might 

influence a driver's behavior, like where they were in terms 

of a parking lot versus on the road, and other factors like 

a driver's age or the kind of vehicle they were driving. 

And basically we found, much like what our earlier 

outcomes had shown, which is these accidents were occurring 

because of drivers and not because of a vehicle. But really 

they were related to things that we already know that 
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1 influence behavior, like inattention or distraction affects 

2 that can affect behavior in certain ways such that we are 

3 more likely to make an error when we are not focusing on our 

4 primary driving task. 

5 Q Were all four of these papers published outside the 

6 litigation context? 

7 A Yes. 

8 Q Now, you know that Mr. Richard Gill or, I guess Dr. 

9 Richard Gill testified in this case. Are you aware of that? 

10 A Yes. 

11 Q Has he ever published anything in the field of pedal 

12 error or unintended acceleration? 

13 A I've never read a-peer reviewed paper of his that 

14 deals with driver behavior, actually. 

15 Q Okay. Now, using your educational background, your 

16 experience, your writings, what were you asked to do in this 

17 case? what did I ask you to do? 

18 A To use my education and background and experience to 

19 evaluate variables or possible causes of this particular 

20 incident. 

21 Q Okay. And how did you go about doing that? 

22 A well, I really do it in a similar way across all 

23 situations like this, which is to evaluate the factual 

24 pieces of the accident, along with scientific literature. 

25 Then I pull together some other analysis that I do either 
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1 with a car or with accidents that are in various databases 

2 like in North Carolina. 

5 Q And do you do this from a human factor's standpoint? 

4 A Yes. It is purely on the driver's side. It is 

5 really about what the driver or the human does. It is the 

6 human factor. 

7 Q All right. Now, we mentioned those terms early on. 

8 what is human factors? Can you tell the jury what that 

9 means? 

10 A Yes. Human factors is an area of science that really 

11 deals with a specific area in which an individual interacts 

12 with his or her environment. It can be something that is 

13 outside a courtroom, like this, or within it. So it deals 

14 with things like the design of the chairs that you're 

15 sitting in, the changes in elevation as you go from one 

16 level to another, and how high that change in elevation 

17 might or might not be. So it deals with a variety of 

18 day-to-day kinds of issues that you probably take for 

19 granted. 

20 Q Another term that you mentioned earlier was 

21 biomechanics, what is biomechanics? 

22 A Biomechanics is the study of human movement. As part 

23 of biomechanics, it involves understanding how the human 

24 moves based on its anatomy and physiology and also considers 

25 things like injury tolerance. 
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1 Q Can you also tell us what the term -- I don't think 

2 you mentioned it, but I have seen it is on your resume -- 

3 ergonomics, what is ergonomics? 

4 A Ergonomics really is specifically related to the 

5 design of certain types of devices that we interact with. 

6 So, an ergonomic design of, for example, the cockpit of a 

7 car, where you place the steering wheel relative to the 

8 seat, where the gear shift selector is, where the pedals are 

9 located; that would be sort of an ergonomic study of vehicle 

10 design. 

11 Q Okay. So taking human factors, biomechanics, and 

12 ergonomics, how do they apply to driving? 

13 A well, driving really relies on several things. 

14 Cognitive aspects of perceiving objects in the environment, 

15 making decisions about what to do, then executing those 

16 movements. How you perform those activities depends on the 

17 location of where the pedals are, how you grip the steering 

18 wheel, and what you're doing in terms of the environment 

19 you're in. So really it involves understanding our 

20 capabilities in terms of humans and what the conditions that 

21 we encounter on the road are. 

22 Q Can you look at automobile accidents from a human 

23 factor standpoint? 

24 A Yes. 

25 Q And what does the science of human factors tell us 
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about motor vehicle accidents? 

A well, it tells us really about the factors and causes 

of accidents. And I think I have a slide I can show if that 

is okay. 

Q I have been trying to hold off on using these slides 

for a while because the courtroom dims. Tell us, basically 

applying the research that you have done and your knowledge 

of the scientific literature on human factors and motor 

vehicle accidents, what does that tell us? 

A well, it tells us things like this, that shows the 

various contributions of the driver versus the environment 

versus the vehicle in terms of an accident. So if you can 

look at the left side of this schematic where we have a pie 

chart of the percentage of factors that contribute directly 

to an accident, what you can see is that about 85 percent, 

and some studies that have been done earlier show it is over 

90 percent of the accidents are attributed to the driver, 

and some percentage to the environment, and even a smaller 

percentage associated with the vehicle. 

So if you look at these three sets of variables, we 

can understand better why accidents occur and what factors 

influence accidents and how we can prevent them. 

Q Have you in this case attempted to apply this to the 

accident Ms. Bookout had? 

A Yes. 
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1 Q Let me bring you up -- so tell us what you've done, 

2 what materials you have reviewed generally in preparation 

3 for your testimony in this case. 

4 A well, I reviewed various legal documents, as well as 

5 some medical documents, various deposition transcripts, 

6 police report, those sort of things that are specifically 

7 related to the case. As well as I have reviewed a large 

8 body of scientific literature and looked at some of the 

9 various other kinds of statistical parameters that are 

10 related to the vehicle ergonomics. 

11 Q Are these sorts of things that you do in analyzing 

12 any sort of accident? 

13 A Yes. 

14 Q And are these sorts of things that people in the 

15 field of human factors like yourself use in a routine basis? 

16 A Yes. 

17 Q is that the scientific methods that they would follow 

18 in trying to analyze this crash? 

19 A I can't speak for everyone, but that's certainly what 

20 I would do. 

21 Q Okay. Now, have you in addition to your review of 

22 case materials, depositions, photographs and so forth, you 

23 also reviewed the scientific literature; is that right? 

24 A Yes. 

25 Q And have you specifically looked at the human factor 
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causes for accidents? 

A Yes. 

Q All right. And in addition to that, did you -- have 

you seen the vehicle in this case? 

A I have. 

Q You went to Birmingham, Alabama, and took a look at? 

A At Weil wrecker. 

Q And did you -- have you been to -- outside of 

Eufaula, Oklahoma, to the accident site? 

A I have. 

Q And why was it important for you to see the vehicle 

and the accident site as a human factor specialist? 

A well, again, there is three aspects of any accident 

that you want to look at in terms of understanding a cause 

of an accident. One is the driver, the other is the 

vehicle, and the other component is the environment. So 

information about each of those is helpful in understanding 

possible causes of an accident. 

Q All right. Now, the jury can probably recite this by 

heart by now, but what generally is your understanding of 

what happened in this wreck? 

A well, in a general sense, as I'm sure you well know, 

in 2007 Mrs. Bookout and Mrs. Schwarz were on their way back 

toward the lake house on 69 south where Mrs. Bookout took 

the Texana exit down the off-ramp and then lost control of 
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the vehicle and went into the opposite side of the 

intersection and ultimately crashed the vehicle. 

Q Now, in looking at, going out to the Highway 69 and 

Texana Road exit, what did that do to help you understand 

this crash? 

A well, it gave me a perspective of what a driver would 

see, what they are trying to do as they control the vehicle 

off the freeway, down the off-ramp then toward the 

intersection. 

Q Okay. And going and seeing the vehicle, what would 

that do to help you as a human factor specialist understand 

this crash? 

A well, that is critical in understanding the location 

of the controls and how the controls are configured in the 

vehicle. So one can better appreciate the various 

characteristics of the vehicle. Some vehicles have very 

small cockpits, others have large cockpits, some have pedals 

that are differently shaped, as an example. All of those 

things are important for understanding really the driver's 

compartment control area. 

Q So based on all of this work, Dr. Young, have you 

reached a conclusion in this case? 

A Yes. 

Q is this conclusion and opinion that you have reached 

based on an reasonable degree of scientific certainty? 
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A Yes. 

Q what is that opinion and conclusion? 

A That the accident was caused by driver error. 

Q All right, what is the basis of that opinion? 

A well, the basis is really founded on a number of 

different pieces, all of which are scientific in nature, and 

that is really based on the scientific analysis that I have 

conducted that are really centered about the vehicle and the 

driver in this particular incident. 

Q Okay. And now, if we can look at the next slide, 

please. Now, looking -- you said you had been out to the 

site of this accident, what does the scientific literature 

tell us about where accidents happen? 

A As you can see on this particular overhead, there is 

some data that tells us most accidents are going to occur at 

one location, almost half of the accidents occur at ramps 

and intersections. So if you consider that relative to all 

other places where an accident can happen on the road, in a 

parking lot, we know intersections and ramps tend to be 

associated with the most accidents, primarily because of the 

interaction with, obviously, different vehicles, pedestrians 

and unpredictable situations that one encounters. And 

that's really I think what this data shows us is that when 

we're in situations that are sometimes unpredictable, those 

are the kinds of conditions that often lead to the most 
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problems for us. 

Q Okay. And you said you went to the location where 

this crash occurred; is that right? 

A Yes. 

Q Can we see the next slide. Anything about this 

intersection, based on your inspection of it, this off-ramp 

and this intersection, caused this accident? 

A Not that could see. It is -- it is not a unique or 

abnormal kind of off-ramp. It is actually fairly long; it 

is about a quarter of a mile. And it's fairly common. You 

see them, obviously, all across the states. 

Q Okay. Now, the jury has heard the term -- so if we 

take out environment, that leaves us with the driver or the 

car; is that right? 

A Yes. 

Q All right. So the jury has heard the term pedal 

misapplication or pedal error. And you had articles written 

as long ago as 1997 that you yourself had authored in this 

field. So can you tell the jury just a little bit about 

what pedal or pedal misapplication means? 

A Sure. Pedal error or pedal misapplication is a 

real-world phenomenon where drivers fail to control the 

pedals as they should. So you can think of situations where 

you go to hit the brake but hit the accelerator instead, or 

you go to hit the brake and your foot slips off it, or you 
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hit both the brake and the accelerator simultaneously. 

Those are some examples of pedal errors. 

in these kinds of accidents, as I've talked about 

in my papers, occur relatively frequently. It seems like to 

a layperson that these things are very uncommon, but the 

scientific research says not so much really, we make small 

errors, absolutely on a regular basis. And actually, we 

make more significant errors, I think, perhaps, as 

frequently one in every 400 movements or so. So it is not 

something that is unique or abnormal for our behavior, we 

just can't always produce the same outcome that we would 

like. 

Q well, Dr. Young, you talk about a minor error and a 

major error, what are you talking about there in terms of 

-- are you talking about foot placement on the pedals? 

A Sure. Obviously, when you go to hit the brake pedal, 

for example, you will sometimes miss the center of it, 

right? So most of the times you want to hit the center or 

the portion that will allow your foot to firmly press on it. 

Sometimes you're off center a little bit; that is an example 

of a minor error. A major error would be a total miss, for 

example, where I go to hit the brake pedal but I actually 

miss it all together, or it slips off; that is a pretty 

significant error as well. 

Q what scientific literature are you looking at when 
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you talk about one in every 400 or so movements? 

A There has been a number of studies. There is a study 

that was done by NHTSA recently in 2012. And there had been 

earlier studies in the '80s the provide information about 

the rates of these accidents. 

Q Okay. And the minor errors, I've seen studies that 

report 50 or 60 movements, ever so often, that often you 

have a minor error? 

A Yes. And the time line worked I believe is that. 

Q when you talk about every so many movements, is that 

a movement of the foot to seek to apply a pedal or move from 

one pedal to the next? 

A Yes. So it is moving your foot to a pedal. 

Q So a major error would occur once every 400 

movements? 

A Yes. 

Q According to literature? 

A Roughly. 

Q And minor errors 50 times. Now, and as a human 

factors scientist, Dr. Young, how would you determine 

whether a pedal error had occurred? what would you be 

looking at? 

A well, obviously, you have to look at the outcome of 

the incident itself, so what happened to the vehicle, did it 

speed up, did it slow down, how was the speed controlled, 
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for example. 

Q And would you also look at the relevant scientific 

literature to back that up? 

A Absolutely. 

Q And has there been a body of scientific research and 

literature on pedal errors generated over the last 20 or 30 

or 40 years? 

A Yes. It started really '70s or '80s when people were 

concerned about unintended acceleration events that, as I 

said earlier, that were believed to begin at the beginning 

of the drive cycle. 

Q Okay. And what sort of the research or 

investigations are you referring to? Are these individual 

papers or government studies? 

A I have a slide for this. There is a good body of 

work done by some of the governmental agencies that are here 

domestically. There is also international governmental 

agencies that have investigated the same kinds of instances, 

in all these instances that began in the '80s go down to 

last year. All of them showed the exact same outcome in 

terms of a failure to find a specific vehicle defect that 

causes a UA. in fact, it is really a situation where these 

entities have pointed to what the driver's behavioral 

pattern is instead. 

Q Okay. And just looking at this, a couple of things 
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come to mind. First of all, have there been studies not 

just by the united States government but by Canada, for 

example? 

A Yes. Canada, Japan, both have been involved in 

investigations that looked at unintended acceleration, that 

is what UA is. 

Q Okay. Now, you understand, I know you're not the 

mechanical engineer, but this jury knows that this car was 

equipped with an electronic throttle control. Are you aware 

of that? 

A Yes. 

Q And this jury also heard that these electronic 

throttle controls, at least in Toyota vehicles, starting 

coming into play in the early 2000s. So how does these 

research studies that were done before electronic throttle 

controls, how are they even relevant to this case? 

A well, it shows really that it is unrelated to those 

throttle characteristics. That is to say whether it was 

mechanical that was done in the '80s and '90s or whether it 

is electronic as it is done in more of the current vehicles. 

Didn't really matter, the errors that the driver made really 

were responsible, not the characteristics of the vehicle. 

Q And I've heard of a research report conducted I think 

it is that 1989 report, sometimes called the silver book. 

Are you familiar with that? 
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A Yes. 

Q And was it a -- I think I have a copy of it here. 

Did it have a bunch of appendices? 

A It did. 

Q was it a year-long study? 

A Yes. It was a very in-depth study of unintended 

acceleration that involved engineers and scientists from 

various disciplines to evaluate all kinds of factors that 

can possibly be thought of as contributing to these 

unintended acceleration events. 

Q And in the absence of some malfunction of the vehicle 

that they were able to identify after the crash, what was 

the conclusion, bottom line? 

A I think it is in the next slide. 

Q I think it brings us all the way to 2011. was the 

same conclusion reached here? 

A Yes. No defects in any of the vehicles. They all, 

again, point to driver's error that he or she might have 

produced. This one is specific to Toyota vehicles; that was 

done in 2011 where they looked specifically at Toyota 

vehicles. 

Q Okay. And let's go back a slide for just a second. 

And in 2004 this NTSB, what study was that? 

A That was an analysis of an accident that happened in 

California, in Santa Monica, where a driver collided with 
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1 another vehicle and then lost control of his vehicle as he 

2 went through what we call the farmer's market there. And 

3 unfortunately hit people and stands along the way, and he 

4 went I think around a thousand feet or so before he finally 

5 stopped. 

6 Q Okay, if the report said 750, would you be close? 

7 A well, that is the farmer's market. I'm pretty sure, 

8 so that is absolutely correct, I think. 

9 Q Was the conclusion that the driver was actually 

10 pumping the accelerator pedal? 

11 A Hitting the accelerator. 

12 Q when he thought he was pressing the brake? 

13 A Yes. 

14 Q Okay. Now, if we then go to 2011, that's the report 

15 you were just looking at, correct? 

16 A Yes. 

17 Q Now, in addition to this, this was the major report I 

18 believe right here, does that appear to be a copy of it? 

19 A Yes. 

20 Q It is about 177 pages long. Did they also have a 

21 number of other reports that they referenced in this report? 

22 A Yes. 

23 Q That were conducted and published at about the same 

24 time? 

25 A Yes. 
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1 Q From a human factors performance, did they do some 

2 field inspections of vehicles that were involved in alleged 

3 unintended accelerations incidents? 

4 A Yes. 

5 Q Were they able to try to use the event data recorder 

6 information to determine what was happening in those 

7 crashes? 

8 A Yes. They were trying to verify all possible causes, 

9 obviously, here, when you look at the EDR, you can 

10 determine input of the brake versus the throttle, for 

11 example. 

12 Q And we know in this case this vehicle did not have 

13 that pre-crash recording capability, did it? 

14 A That is right. 

15 Q This is again from the main report, but does this 

16 refer to those field investigations? 

17 A Yes. 

18 Q And did they note that the field inspections 

19 indicated the drivers were applying the accelerator rather 

20 than the brake? 

21 A Yes. 

22 Q And have you looked at that field investigations 

23 report? 

24 A I have. 

25 Q And is that significant to you? is that report 

***** THIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



90 

1 significant to you as a human factors expert in determining 

2 whether pedal misapplication is a cause of unintended 

3 acceleration? 

4 A Yes. 

5 Q And is this the slide that you put together for me to 

6 sort of give us an overview of this investigation? 

7 A Yes. And so what I'm trying to provide here is just 

8 another piece of information, another data point that 

9 provides the same conclusions in which we have 40 EDR data 

10 pieces of information from 40 different vehicles. And 

11 almost all but one was the result of a pedal error. 

12 Q what was that incident a result of? 

13 A It was a floor mat related accident. 

14 Q Okay. And, Dr. Young, was this like the first study 

15 to use event data recorders to try to determine what was 

16 going on in the car before the crash? 

17 A Certainly in terms of understanding any kinds of 

18 human factors. 

19 Q Was the recorders that they were looking at, did they 

20 record whether and how much the accelerator pedal was 

21 depressed? 

22 A Yes. 

23 Q And whether or not the brake pedal was depressed 

24 sufficiently to turn the brake lamp on? 

25 A Yes. 
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1 Q Okay. And if we can go to the next slide, please. 

2 is this from the report there, at least sort of setting 

3 forth what they were trying to do? 

4 A Yes. 

5 Q And I believe that is from the first page of the 

6 report, what was the emphasis there? 

7 A You can read it. It is basically an emphasis placed 

8 on the pre-crash data to gain more insight into really the 

9 drive's actions during the incident. 

10 Q Because they were trying to see if there really was a 

11 was a vehicle-based defect? 

12 A Yes. 

13 Q Like us trying to determine whether it was the 

14 driver's actions or the car that caused the crash? 

15 A Yes. 

16 Q All right. Now, 40 incidents doesn't seem to be very 

17 many, is that significant? 

18 A well these are all the same vehicles from the same 

19 manufacturer. So it basically is examining what we call a 

20 sample set or a subpopulation within a larger population. 

21 Q lust to be honest, they're all Toyotas, weren't they? 

22 A They are all Toyota vehicles. 

23 Q Or Lexus vehicles? 

24 A Yes. 

25 Q And they all had electronic throttle controls? 
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1 A Yes. 

2 Q And when they went and looked at these 40 vehicles, 

3 is this the table of the results that they found? 

4 A Yes. So there is the one percent, and then there is 

5 a 39, sorry, the ione incident, and there is the 39 

6 incidents. 

7 Q And they had some that the EDR just was unavailable 

8 or couldn't be read? 

9 A Yes. 

10 Q And then they had some that they just determined 

11 weren't unintended acceleration events? 

12 A Yes. 

13 Q And so then of the remaining 40, 39 were found to be 

14 pedal misapplication? 

15 A Yes. 

16 Q So what conclusion did NHTSA reach? 

17 A Essentially, that if you look at this particular 

18 sentence, that these incidents were the result of driver's 

19 inadvertant application of the accelerator pedal rather than 

20 the brake. 

21 Q Okay. Now, is that consistent with what the 

22 literature has been since the 1970s and '80s? 

23 A Yes. 

24 Q Okay. Now, did they also -- let's be fair, what was 

25 their last -- what was their last recommendation? 
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1 A Well, to really evaluate the pedal placement as that 

2 could be a possible factor that might increase the 

3 likelihood of the pedal misapplication or a pedal error, so 

4 how the pedals are configured. 

5 Q Right. Maybe too close together? 

6 A Too close. 

7 Q Too far apart? 

8 A Right. Maybe not a brake pedal that is not wide 

9 enough or something of that nature. 

10 Q Right, well, that ought to be a concern. Have you 

11 looked at the pedal placement in the 2005 Camry? 

12 A Yes. 

13 Q And can we see the next slide, what did you find? 

14 A well, if you look at the brake dimensions, for 

15 example, and you compare it to other vehicles on the road, 

16 what you see on the left here is scat a plot of points that 

17 represent other vehicles in the general motoring population. 

18 And you can see that the Camry for its 2005 vehicle is right 

19 in the center there for both its width and it is width this 

20 way, horizontally, and then length this way. 

21 So it is right in the middle of the population, not 

22 very different at all from what you see on the road. 

23 Q And that is the size and the shape on the pedal? 

24 A That is the size and shape. Yes. 

25 Q What about how far apart they are? 
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1 A That is the next slide. You can see here I plotted 

2 this separation. That's horizontal on the X axis here, and 

3 then the vertical separation, what some people call the 

4 step-over height, the distance from the brake pedal down to 

5 the accelerator pedal, if you look at the distribution of 

6 vehicles on the road compared to the Camry, which is right 

7 there you see it is also pretty much in the distribution. 

8 So it is not abhorrent in any particular dimension here in 

9 terms of the separation characteristics. 

10 Q So does the pedal size and placement bear any 

11 relationship to causing UA in the Camry? 

12 A No. And what we have actually shown is that if you 

13 look at the vehicle characteri sti cs, they're unrelated to 

14 the likelihood of a pedal error. That is to say pedal 

15 errors occur in all kinds of vehicles across all different 

16 kinds of vehicles. 

17 Q So taking a little detour just to address the concern 

18 that NHTSA had, the National Highway Traffic Safety 

19 Administration, about whether pedal placement and size and 

20 shape, let's go back now to the studies. And these studies, 

21 do you know these studies? 

22 A Yes. 

23 Q Did you write or were you a co-author on these 

24 studies? 

25 A Yes. 
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1 Q Are these the four papers that we talked about about 

2 15 or 20 minutes ago? 

3 A Yes. 

4 Q All right. And what do they tell us? 

5 A They tell us several things. First of all, that as I 

6 mentioned earlier, it is not the vehicle that is related to 

7 these pedal error accidents. It is really the driver, and 

8 the driver can make an error across any kind of vehicle with 

9 any kind of pedal configuration. And furthermore, if you 

10 look at the accidents that occur on the road, we know that 

11 these are going to occur after the driver gets into the 

12 vehicle, while they're controlling the vehicle, while 

13 they're going down the freeway, while they are going down a 

14 ramp, while they're in a parking lot, whether it is a young 

15 driver or whether it's an old driver. 

16 Q Okay. So have you reached a conclusion about whether 

17 vehicle factors, in your opinion caused this accident? 

18 A Yes. 

19 Q What is that? 

20 A That is my next slide. It is not a cause. So if you 

21 look at what we know from a human factors perspective, in 

22 terms of the ergonomics and the characteristics of the 

23 cockpit configurations, these are not related to this 

24 particular accident. 

25 Q All right. Now, we talked very early in this about 
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1 the intersection and ramp accidents are almost half of all 

2 motor vehicle accidents? 

3 A Yes. 

4 Q is that right? 

5 A Yes. 

6 Q So what, if it is not the vehicle, and you already 

7 talked about it not being the road in this crash, what do 

8 you look at then? 

9 A Human behavior. So what aspect of human behavior 

10 associated with accidents at intersections, distraction and 

11 inattention being the primary variable that people have 

12 noted in these kinds of incidents. Others include things 

13 like hitting the accelerator instead of the brake. 

14 Q You talked about inattention a few times, what do 

15 you mean by inattention? 

16 A well, inattention is anything that causes a 

17 distraction from the primary task or causes one to focus 

18 your attention away from the primary task of driving. So 

19 often people will call on the cell phone, and that causes 

20 their cognitive processes to be diverted away from the 

21 driving task and onto the conversation. Can be any kinds of 

22 activities, whether it is working with the navigational 

23 system in a vehicle that can be causing a driver to look 

24 down, for example. 

25 Or it could be some conversation that you're having 
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with somebody in the car. So there are all kinds of ways 

which a driver can become inattentive, what we know from 

these studies that have been done in the 2006 era, this big 

study of individuals over a fairly significant amount of 

time in what is called the 100 car naturalistic driving 

study has shown when people aren't attentive, they're 3 1/2 

times more likely to have an accident. 

Q we know that Ms. Bookout wasn't on a phone at the 

time of this accident, don't we? 

A That's correct. 

Q And we know that her Camry didn't have satellite 

navigation in it, don't we? 

A That's correct. 

Q So you mentioned navigation issues, though. And, in 

fact, when you and I were talking last night you were 

talking about what you called way finding? 

A Yes. 

Q Go to the next slide. You told me about way finding 

last night, which I thought was a pretty funny term, is 

that a term that you-all in human factors use? 

A It is a term that comes from the '60s. And we were 

talking about just individuals navigating in the environment 

and how they find their way around obstacles through 

different places. And that process in and of itself, which 

requires us to know where we are in our relation to things 
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in space is called way finding. 

And basically what we find in these studies is what 

is shown here. There are two real effects that are 

important. One is when your attention is diverted into 

navigation-related activities, you make more errors. 

Secondly, we know it takes us longer to process information 

than our primary task. So you can see there is mental 

navigation here in the center and that will lead to an 

additional second in this particular task in terms of 

responding to a stimulus. 

when you're engaged in some secondary activity, 

holding a conversation about your place in the environment, 

that's going to do two things. It is going to make you have 

more errors and in this case in particular it shows a longer 

time to respond. 

Q All right. Now, we know that in this case there is 

no dispute that Ms. Bookout and Ms. Schwarz had taken the 

wrong exit? 

A That's correct. 

Q And we know that at some point Ms. Schwarz, as they 

were coming down the ramp told Ms. Bookout that they had 

taken the wrong exit? 

A That's correct. 

Q And we know from Ms. Bookout's testimony in her 

deposition that she was going to just go down to the end of 
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the ramp and just turn around? 

A Yes. 

Q That would put them in the wrong direction? 

A It would. 

Q is that the type of navigational discussion that 

could delay or distract the driver? 

A Yes. Absolutely consistent with that, where one is 

trying to orient him or herself within the environment that 

he or she is basically. 

Q All right, is Ms. Bookout at risk for another cause 

of driver error? 

A Yes. Look at the next side. 

Q I don't like this next slide, but as you get older 

does that make you more likely to be involved in crashes? 

A well, again, it is not just the chronological age. 

Obviously, as we get older we all change differently. It is 

really the physiological changes that change as we get 

older. So I wouldn't just say because I get to some certain 

age group that is what causes me to have more errors. It is 

really the physiological changes that occur with the aging 

process. 

And we know consistently across the scientific 

literature, as individuals get older they're more likely to 

have crashes of various types, in this particular one is 

older drivers having more crashes at intersections. 
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Q Would that be related to poor vision? 

A Could be poor vision, poor lookout capabilities or 

not controlling the speed. It can be a variety of things. 

Q Okay. And we go to the next slide. Are they at risk 

of pedal error? 

A Yes. in the recent study from NHTSA, what they have 

found is that as drivers get older and older the risk of 

having a pedal-related error increases dramatically. As you 

can see here, if you look at the bar on the right, that 

group of individuals who is 76 years or older has a 

significantly higher likelihood of a pedal-error crash than 

younger individuals who are on the left. 

Q is it just because they're older? 

A No. Again, it is not associated with age per se, it 

is really the physiological changes and things that happen 

as you get older. For example, we know when we get older 

you tend to drive a little slower, but you also change the 

way which you move your feet. So I think one of the more 

compelling studies is one in which shows that older drivers 

tend to brake in a different way. 

For example, when I get to an intersection, I would 

simply take my foot and move it off the accelerator to the 

brake. Old drivers tend to take their foot off early and 

then go over the brake and kind of hover it. when I engage 

in this kind of hovering behavioral pattern, I'm more likely 
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to make an error. So that kind of thing that happens, 

because I get older, I change what I do can also lead to 

more errors. 

Q Now, in addition, let's go back then to the next 

slide, if you look again just at pedal error accidents, 

what do you see? 

A Yeah. Again, this is data from NHTSA that was 

recently published that shows really what we kind of knew 

already. And that is pedal-error accidents commonly are 

caused by things like inattention and distraction. That 

makes perfect sense with all the other literature that tells 

us inattention and distraction is not good when you are 

driving a car. 

Also, pedal errors can occur because of situations 

where we need to get to the brake and we are not controlling 

the speed of vehicle very well. So of the four most common 

causes of accidents, you can see two of these are 

particularly relevant for here, when one needs to control 

the vehicle speed down the ramp and is trying to engage in 

some secondary activity simultaneously. 

Q So what conclusion did you reach with respect to 

whether driver factors caused this accident? 

A Driver factors really were the cause of this 

particular incident, really associated with two things, I 

think, inattention that can distract one from the primary 
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1 task and the likelihood of a pedal error, which is 

2 associated with these things, increases in age, inattention, 

3 the driving task of meaning to hit the brake at a particular 

4 time. And we have also seen an interesting correlation 

5 between smaller drivers who are sitting closer to the 

6 dashboard for ergonomic needs to have more pedal 

7 misapplications as well. 

8 Q So what conclusions did you reach in this case? 

9 A well, it is pretty simple. Basically, I have the 

10 opinion that the accident was caused by driver error and not 

11 the environment or the vehicle. 

12 MR. BIBB: I'm finished with the witness. 

13 THE COURT: Ladies and gentlemen, we will be in 

14 recess for an hour and 15 minutes, we will resume at 1:15. 

15 I would remind you: During the lunch, do not discuss the 

16 case, and do not begin to form any opinions about the case. 

17 All rise while the jury exits. 

18 (whereupon, a short recess was had.) 
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